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PRESSON, JOHNNY EARL. Constitutional Rights and the Public
High School Student. (1374) Directed by: Dr. Thomas Joseph
McCook. pp. 257.

The purpose of this study is to examine on a case by
case basis decisions in the federal courts which define the
constitutional rights of public high school students. The
following issues are considered: (l) freedom of speech and
expression, (2) freedom of the press and student publications,
(3) assembly and association, (4) search and seizure, (5)
dress and grooming.

These emerging student rights are protected by the First,
Fourth and Fourteenth Amendments to the United States Constitu-
tion. The constitutional rights of students have increasingly
come under scrutiny by federal courts since 1967.

The data for this study are based primarily on research
of federal court cases involving the constitutional rights of
secondary students. Pertinent state cases are used to supple-
ment the data in the absence of federal cases on a particular
issue. Additional data have been collected from a review of
the literature.

Analysis and review of federal court cases and the lit-
erature indicate an emerging interactive pattern between stu-
dent life style and efforts to secure constitutional rights.
This interactive pattern is having great impact on the total

school program. Thiec interaction is bringing about changes



in the curriculum school organization and approaches to disci-
pline in secondary schools. One finds greater student involve-
~ment with high schools adopting codes of student rights and
responsibilities, student disciplinary hearing boards and re-
vitalizing student council. These changes are also bringing
about examination of other school practices.

The status of the constitutional rights of secondary
student, based on cases in this study, is given as a summary.
Conclusions are given in the form of guidelines for school
administrators. These guidelines should help administrators
to maintain discipline and avoid litigation in the federal

courts.,
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INTRODUCTION



INTRODUCTION .

Student life style, changes in society and decisions
of the federal courts have had great impact on public schools
since 1967. The period since 1967 has been one of dissent
and protest in America with a large portion spawned and nur-
tured in the confines of secondary schools. In such an at-
mosphere one finds an increasing number of students supported
by their parents challenging the authority of school officials
in the courts.

The legal rights of students vary to a considerable
degree from state to state. Most state constitutions estab-
lish the basic principles governing students at school. State
constitutions have been supplemented by statutes of the state
legislature, rulings of state departments of education and
policies of local school boards. Recently, the federal courts
have interpreted the Constitution of the United States as ap-
plying to students in schools in the same manner as it applies
to adult citizens.

This application actually began with the In re Gaultl

decision by the United States Supreme Court in 1967. This

case held that juveniles have the same rights in criminal

1 , .
"In re Gault, 387 U.S. 1 (1967).



procedures as adults. The landmark case on the constitutional
rights of students in the secondary school remains Tinker v.

Des Moines Independent School Di’str*ict.2 This 1969 decision

by the United States Supreme Court held that students could
exercise their constitutional rights in school as well as ouf
of school.

This was an abrupt change by the courts for most in
the past have given deference to administrative judgment.
Prior to Gault and Tinker the courts usually resolved the

issue by the doctrine of in loco parentis.

The in loco parentis doctrine held that schools and

teachers could exercise total control over students because
they acted as parent-substitutes and out of concern for stu-

dents' welfare. In loco parentis in schools has not been

eliminated by the federal courts but has been narrowed in its

application to students. Tinker made it clear that in loco

parentis must yield to the broader concept of the constitu-
tional rights of the individual whatever his age.

Though granting constitutional rights to high school
students the courts have also stated that it is the duty of

the school administrator to maintain order in the school.

275 nker v. Des Moines Independent School District,
393 U.3.7503 (1969).
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Therefore, school officials may impose reasonable rules and
regulations but the closer the rule comes to infringing upon
basic constitutional rights, the more justification adminis-
trators must have for the rule.

Students have been aided in their efforts to secure
their constitutional rights by local chapters of the American
Civil Liberties Union. The American Civil Liberties Union be-
lieves that students are entitled to freedom of expression,
of assembly, of petition, and of conscience, and to due pro-
cess and equal treatment under the law.

The dissertation will look at both the life style and
constitutional rights of students. The issues included in
the paper are (1) freedom of speech and expression. (2) free-

N

dom of the press and student publications, (3} assembly and

association, (4) search and seizure and (5) dress and grooming.
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PURPOSE OF THE STUDY

The purpose of this study is to examine on a case by
case basis decisions in the federal courts which define con-
stitutional rights of students in public high schools. Issues
included in the study are (1) freedom of speech and expression,
(2) freedom of the press and student publications, (3) assembly
and association, (4) search and seizure, and (5) dress and
grooming. These issues are covered by the First, Fourth and
Fourteenth Amendments to the United States Constitution.

The study also looks at conditions in society which
have influenced students and attempts to show an emerging
interactive pattern between student life style and efforts
to secure their constitutional rights. This interactive pat-
tern is represented not only by the students' constitutional
rights issue but from changes taking place in secondary schcols
as a result of the student revolution. A better understanding
of this interaction should enable school officials to maintain
discipline without infringing on the individual rights of
students.

Finally, after analysis and review of cases in the fede-
ral courts, the study summarizes the status of the constitu-
tional rights of students in secondary schools. Guidelines
have also been formulated that hopefully will assist school

administrators in avoiding litigation.
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METHOD OF PROCEDURE

The data for each chapter have been gathered from a
variety of material including books, periodicals, pamphlets,
professional journals and court cases. In Chapter I a re-
view of the literature is used to look at society in the 1960's
to give background information and an overview of student life
style.

The research for Chapters II through VI is guided main-
ly by judicial reference to federal court cases. These include
cases before the United States Supreme Court, the United States
Circuit Courts of Appeals and the Federal District Courts. The
federal court decisions are supplemented by selected state cases
in the chapters on assembly and association and search and seizure.

The historical development of each constitutional right
is given at the beginning of each chapter. This is necessary
since the Bill of Rights prior to the adoption of the Fourteenth
Amendment applied only to action of the federal government. The
application of the Bill of Rights to state action did not become
automatic with the adoption of the Fourteenth Amendment. This
did not happen until 1925 in Gitlow v. New ng&l when the United

States Supreme Court declared:

1l .
" Gitlow v. New York, 268 U.S. 652 (1925).




For present purposes we may and do assume that free-
dom of speech and of the press - which are protected
by the First Amendment from abridgment by Congress -
are among the fundamental personal rights and "liberties"
protected by the Due Process Clause of the Fourteenth
Amendment from impairment by the states.?
This began the Nationalization of the Bill of Rights even
though the state statute was upheld in Gitlow.

Each chapter attempts to develop the issue on a chron-
ological basis as courts define and expand the particular stu-
dent right. This is not always possible when the decision of
a federal court is appealed to the federal circuit court of
appeals.

Chapter VII combines an analysis of court cases in-
volving student constitutional rights with a review of the
literature on student life style to show an emerging inter-
active pattern. Because of the scope of this pattern chapter
VII touches only on the major points of interaction in public
secondary schools.

A summary of the constitutional rights of secondary
students based on the research in the study is given in

Chapter VIII. The guidelines for administrators are also

based on decisions of court cases included in the study.

2Ibid.



LIMITATIONS OF THE STUDY

This study is limited to an examination of the consti-
tutional rights of students in public secondary schools under
the First, Fourth and Fourteenth Amendments to the United
States Constitution. It is further limited in that religion
and race issues under the First and Fourteenth Amendment have
not been included in the study. Religion has not been an issue
in the students' rights movement in the 1960's and race cases
while related to the students' rights issue would constitute
a separate study.

Key cases have been selected when the number of cases
on a particular issue prohibited the inclusion of all federal
cases. In the absence of federal cases involving high school
students reference has been made to allied or related cases
in educational institutions of higher learning or *to pertinent
state cases applicable to the constitutional issue. This is
especially true in chapters four and five.

The study is confined to the period from 1967 to the
present - the period generally recognized as the beginning of
the secondary school revolution. Some cases are included in
the study prior to that date for background purposes. The In
re Gault decision by the United States Supreme Court was in
1967 and the Tinker case went into the federal district court

the same year finally reaching the Supreme Court in 1969.
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Finally, the study is limited by the judgment and
interpretation of all the material cited. Based primarily
on research of a legal nature the paper has been written for
school officials who deal with high school students on a day-

to-day basis.
DEFINITION OF TERMS

Action: To bring legal action against another for the
protection of a right or the redress of a wrong.

Amicus curiae: (Latin for "friend of the court") not a
party to the party directly involved.

Appellant: The party who takes an appeal from one court to
another.

Appellee: The party against whom an appeal is taken.

Concurring opinion: An opinion written. by a judge who agrees
with the majority of the court as to the decision in a
case, but has different reasons for arriving at that
decision.

Court: Where the word Court is capitalized, it denotes the
United States Supreme Court.

Defendant: The party against whom relief or recovery is
sought in a court action.

Dissenting opinion: The opinion in which a judge announces
his dissent from the conclusions held by the majority
of the court.

Due process: The exercise of the powers of government in
such a way as to protect individual rights.

En banc: ("as a whole") All federal judges in one circuit
sitting as a court.

Enjoini To order a defendant in equity to do or not to do
a particular thing by writ of injunction.
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Expulsion: Prerogative of the superintendent or school
board and is usually permanent.

Injunction: A judicial order requiring a party to take or
refrain from some specified action.

In loco parentis: (Latin for "in place of the parent")
Being charged with some of the rights, duties and
responsibilities of the parent.

In re: (Latin for "concerning").
Litigation: The act or process of carrying on a lawsuit.
Penumbra: Marginal or unclear.

Plaintiff: He who, in a personal action, seeks a remedy
for an injury to his rights.

Precedent: A judicial decision, or a form of proceeding,
or course of action, that serves as a rule for future
determinations in a similar or analogous cases; an
authority to be followed in courts of justice.

Quasi: As, as of, as it were, relating to or having the
character of.

Remand: To send it back to the same court out of which it
came, for the purpose of having some action on it there.

Rights: Commonly used in a quasi - legal or moral sense to
identify "something to which one has a just claim.”

School disruption: Any event which significantly interrupts
the education of students.

Suspension: An act of a professional member of the school
staff usually for a short period until pupil conforms
to the rule or regulation.

Writ of certiorari; (Latin for "to be informed of something")
An order from a higher court to a lower court requesting
that the entire record of a case be sent up for review
by the higher court.
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PLAN OF THE STUDY

The constitutional rights of students in the public
high school cannot be examined without looking at the rela-
tionship of their life style to the issue. In like manner,
one cannot look at the issue outside the context of the public
schools.

Chapter I presents an overview of conditions in society
which influenced student life style in the late 1960's and
early 1970's. Among the major influences identified are
(1) the Civil Rights movement in the 1960's, (2) the Vietnam
War, (3) use of drugs, and (4) Hippie subculture. Other in-
fluences also contributed in varying degrees to the life style
of students in a particular area.

Chapter II is concerned with pupil expression in the
secondary schools as a constitutional issue. Pupil expression
denotes (1) the right to speak and express an opinion, and
(2) the right to "symbolic expression" which covers the wear-
ing of such items as buttons, badges and armbands. The first
is protected by the First Amendment to the United States Con-
stitution and decisions in the federal courts have given First
Amendment protection to certain forms of "symbolic expression"
with some limitations. It is the latter which has become a
major issue in the public schools and will be‘of primary con-

cern in this chapter.
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In Chapter III the student's right of publication and
distribution of literature on school premises is reviewed.
Students have brought suits in the federal courts on the
grounds that such activity is protected under freedom of the
press in the First Amendment. The issue also involves the |
question of obscenity and censorship.

Chapter IV looks at the issue of the student's right
of assembly and association as a constitutionally protected
right under the First Amendment. Federal cases involving
higher education and some state cases are included due to
the limited number of federal cases at the secondary school
level. The right of association has not been challenged by
high school students in the federal courts but state courts
have ruled on secret fraternities and sororities in high
schools.

Chapter V is concerned with the issue of search and
seizure in the public schools. The Fourth Amendment protects
against unreasonable search and the chapter will look at both
the search of the student and his locker. The growing problem
of illegal drugs in the school has contributed to the need
for clarification of the application of this constitutional
right in the public schools. To date there have been only a
few cases in the federal courts so selected state cases are

included to give insight into future trends on this issue.
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In Chapter VI the question of whether the dress and
grooming of a high school student is a constitutionally pro-
tected right is considered. Because of the growing number of
cases on the issue of dress and grooming only those in the
federal circuit court of appeals and selected cases from thé
federal district courts are included in this chapter: Chal-~
lenges have been made on this issue under several amendments
to the Constitution but the majority of the federal courts
felt the issue properly came under the Fourteenth Amendment
Due Process Clause. The chapter considers due process only
as a substantive right not as a procedural right.

Chapter VII attempts to analyze the emerging inter-
active pattern between student life style and student efforts
to secure their constitutional rights. This analysis attempts
not only to establish interaction between the life style and
constitutional rights of students but also to examine the im-
pact of both on the school program. Special emphasis is given
to the changes in the public high schools brought about by the
student movement.

Chapter VIII gives a summary of the constitutional
rights of students in secondary schools today as defined by
the federal courts. Conclusions reached are given in the form
of recommended guidelines for school administrators, on the

h)

constitutional rights of students.



CHAPTER I
STUDENT. LIFE IN THE 70'S

The life style and constitutional rights of public
high school students represent an attempt on the part of
the students to become active participants in determining
their own future. Students want more control over their own
lives and are saying they want to be contributors to the
educational process, not just recipients.

Students contend that the best way to learn about the
democratic system is not out of a book but by participation.
They call for student freedom, involvement and responsibility
as necessary prerequisites for adult participation in society.

This desire for participation by students is often
repressed by an autocratic administrator who perceives it as
a genuine threat to his authority. Thus the stage is set
for either student demonstrations or lifigation in the courts
to obtain constitutional rights.

While there has always been a generation gap, the one
today reflects a real and serious conflict between the "es-
tablishment" and the youth of this nation. This generation
gap and changes in life style, constitutional rights and
values of the secondary students will be considered in the

context of this paper. It presents an emerging pattern



which touches all aspects of the school program.

Chapter one will look at student life as a background
to the issue of the constitutional rights of students in
public secondary schools. This will put the issue in per-
spective before a review of the cases adjudicated in the
federal courts.

The country experienced an unstable period mafked by
sit-ins, boycotts, marches, walk-outs, demonstrations, bomb-
ings and riots in the 1960's. Youth played a major role in
this revolution as they protested against war, racism, poverty,
poor teaching, irrelevant programs, unilateral decisions by
teachers and principals and school rules and regulations.

One finds many conditions and causes contributing to
the dissent and unrest of students in the 1960's. The civil
rights movement and the Vietnam War can be listed as major
causes, but other related and non-related factors also con-
tributed to the upheaval during the decade.

The early 1960's saw the drive for individual rights
and freedoms led by civil rights activists determined to
gain equality for minority groups in the United States, par-
ticularly black Americans.

The student activist movement is usually dated from
the beginning of the Free Speech Movement in 1964, at the

University of California at Berkeley which thrust organized



student protest into the national limelights.l

One college administrator marks the beginning of the
student protest movement as February 1, 1960, when four fresh-
men from North Carolina Agricultural and Technical College
did not receive service at the lunch counter in Woolworth's.
The incident occurred in Greensboro, North Carolina, and the
black youths remained seated, reading their textbocks until
the facility closed.

The next day twenty-five of their fellow students
joined the protest. By the end of the week more than one
hundred students became involved in sit-ins at segregated
facilities throughout Greensboro. The protest spread quick-
ly to nearby Durham and by spring, one found protest groups
conducting sit-ins in every southern and border state,with
more than 70,000 persons involved.

The majority of sit-ins remained non-violent and many
sympathetic whites joined the blacks. These whites later

turned their protest to other issues and problems of society.2

lpale Gaddy, Rights and Freedoms of Public School
Students: Directions From the 1960's (lopeka, Kansas: National
Organization of Legal Problems in Education, 1971), p. 8.

2Henry King Stantord, "The Tides of Change," Ten Year
Report From the President of the University of Miami, 1962-1972

(Coral Gables: University of Miami, 1972), pp. 3-%.



Today's youth is acknowledged as the best-informed
generation in the history of the world. Aware of the events
and circumstances surrounding the disturbances at the Ber-
keley's and Columbia's of higher education, pre-college
youths have undoubtedly been influenced by college activists.
This influence has either been indirectly through the news
media or directly through personal contact. This is evidenced
by the formation of chapters of Students for a Democratic
Society at the high school level.3

In examining student life in the 1970's, one uses the
term "student unrest" to describe the period. "Student un-
rest" is defined as:

A discontented attitude on the part of students to-

ward school and its objectives, expressed in a manner

that threatens the codes of conduct, written or implied,
and disrupts the orderly process of education.™

A survey by the National Association of Secondary
School Principals in March of 1969, reported that fifty-nine
percent of the high schools and fifty-six percent of the
junior highs experienced some form of "protest." The survey

involved one thousand schools.5

3pale Gaddy, op. cit., p. 9.

YStudent Unrest, California Association of Secondary
School Administrators, 1967, p. 51.

SEditors of Education, U.S.A., The Shape of Education
for 1969~70 (Washington, D.C.: National School Public Relations
Association, 1969), p. 5.




A May, 1969, issue of LIFE magazine carried results of
two thousand five hundred interviews across the United States
among students, parents, teachers and principals conducted by
Louis Harris. The interviews covered one hundred schools in
big cities, suburbs, small towns and rural areas. Students
expressed concerns for more student participation in pelicy
making, making rules, deciding curriculum and discussion con-
cerning the use of drugs, sex, hygiene and Black students'
rights. Harris concluded that:

the key to what is going on among high school students

today is that a majority clearly want to participate more
in deciding their future. They are willing to be taught,
but they will not abide by rules which put them down.
They are aware of the need for authority, but not im-
pressed by it for its own sake.

Who are the student protestors? At least four different
alienated student groups have been identified. They are: (a)
the Hippies, (b) the New Left Activists, (c) the Advocates of
Black Power, and (d) the Third World Liberation Front.

The Hippies for the most paft are largely apolitical.
They are heavily involved with drugs, mysticism and communal
living. Hippies do not want power, but flee from it.

The Hippie Movement demonstrates the enormous appeal of

withdrawal. However, the Hippie founders were not fourteen

8Life, "What People Think About Their High Schools,"
66 (May 16, 1969), p. 24.



6
year-old runaways, but very serious young people longing for
the promises of America. The Hippies have enjoyed immense
popularity evidenced by the dress and grooming of the young.
The jeans, love-beads and long hair are not accidental fashion
trends, but youth's way of recognizing and giving approval to
the Hippie Movement.

The New Left Activists are deeply committed to political
action. They want chaﬁge and some desire revolution to bring
about this change. Their plan is to reshape society by assault-
ing school authorities and gaining power.

The Black Power groups concentrate mostly on specific
issues of race, such as the rights of black students, black
studies in the curriculum and hiring of black teachers.

The Third World Liberation Front has not had the impact,
as yet, on high schools as have the other groups. It is the
most radical of the four groups.”?

While these four groups represent nationwide activist
organizations or movements, the majority of student protestors
are simply those who feel most alienated by the high school

environment.

7Richard L. Hart and J. Galen Saylor, Student Unrest:
Threat or Promise (Washington : Association for Supervision
and Curriculum Development, NEA, 1970), p. 36.




In the middle-class and upper-middle-class schools,
students direct their protests against: authoritarian regula-
tions leading to conformity of dress and hair styles, being
considered as IBM numbers, lack of involvement and curriculum
that fails to deal with adolescent concerns and controversiai
issues.

In the less privileged schools, one finds a concentra-
tion of Negroes and other minority groups along with poor
whites. The Negroes, for the most part, follow the concerns
of the Black Power groups. Their strongest protest is usually
over the lack of a black studies program, the need for more
black teachers, or over such items as cheerleader selection.
In the Southwest and West, fhe Mexican-American students pro-
test their lack of recognition and involvement. In these schools,
both whites and minority groups protest:

the impersconal big city atmosphere which demands smooth

functioning of the bureaucracy and conformity of the mass
above toleration of ingividual differences in dress, morals,
and personal grooming.

The contemporary student has acquired a certain level
of sophistication through téchnological development. This

worldliness expands the youngster's scope on one hand; but on

the other, it accelerates anxiety. Faced with this kind of

8samuel S. Brodbelt, "The Problem of Growing Dissent
in the High Schools," The High School Journal, LIII (March,
1970), p. 364,




world, the student may make one of three alternate choices:
(1) to withdraw or drop out and join the Hippie Movement,

(2) to challenge the system and fight the establishment or
(3) to simply ride along with the institutional tide. The
majority of young people make the third choice for it is the
safest and most accepted. Both dropouts and rebels invite

censure. 9

The challengers of the schools not only represent an
outspoken minority, but the feelings of many less vocal stu-
dents. The so-called "student movement" is not unified, for
it is concerned with both in school matters, such as the right
peacefully to assemble; and matters outside of school, such
as the war in Vietnam.

What are the issues that have brought about student
unrest in the puhlic? School rules are pointed out as
causes of protest in eighty-two percent of the schools re-
porting to the National Asscciation of Secondary School Prin-
cipals. Approximately one-third of these noted that unrest
erupted over dress requirements and one-fourth of the schools
experienced confrontations over hair styles.

Other issues cited are smoking rules and cafeterias.

Also at issue are assembly programs, censorship and regulation

9Richard L. Hart and J. Galen Saylor, op. cit., pp. 50-51.
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of school papers, underground newspapers, open v. closed cam-

pus and cheerleader elections,10

High school students increasingly look upon school re-
gulations as arbitrary and petty. This is especially true in
regard to the wearing of beards, moustaches or sideburns and
at what length a skirt may be worn above the knees. Other re-
gulations, such as requiring socks to be worn and not allowing
shirttails out are thought of as totally unrelated to an edu-
cation by many students.

The irony of many school regulations is apparent when
one realizes that a school senior has to ask for a toilet pass
and at age eighteen is permitted to vote. A junior needs permis-
sion to go to the school library yet most youths can legally
drive an automobile at age sixteen.ll

Security personnel have been employed in many schools.
One of the duties of the security personnel may be to check
hall passes. This has a negative effect on students just as
a curfew on a community in times of crisis. Security personnel
may be needed to patrol the halls, restrooms, parking lots and

other places where student traffic exists and where trouble is

10National School Public Relations Association, High
School Student Unrest (Washington : National School Public
Relations Association, 1969), pp. 1-3.

l1lsamuel S. Brodbelt, op. cit., p. 365.
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likely to break out. However, the security force should be
seen and not heard.

Today's high school students are the product of an en-
vironment which renders the classroom gray by comparison. The
barrage and impact of the world has exhausted the student's
capacity for drama. The student of today is distracted only
by the outlandish and the preposterous.l_2

The youngsters of today comprise the first generation
weaned by the mass media. The effects of watching the world
in the living room are now becoming manifest. These students
fed by the mass media and urged by parents and teachers to in-
quire, have become sensitive to the larger world. Students
have also come to realize the limited role they play in the
world in which they 1live.

One report suggests that student activism can be attri-
buted,to some extent, to the alienation of the student sub-
culture way of life. Because the student is not currently
occupied with adult concerns related to earning an income,
raising a family and pursuing a career, a young person must
express his judgment of our democratic system from a limited
perspective and with mixed emotions. It would be helpful if

this student concern could be channeled into a cooperative

12Richard L. Hart and J. Galen Saylor, op. cit., p. 7.
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approach toward solving problems related to student activism.

An editor saw the cause of student protest and confronta-
tions at the secondary and higher education level as being two
fold:

(1) The individual student is seeking some sort of
identification because all schools have become
impersonal and,

(2) The majority of parents have become too permis-
sive and have_not given their children a sense
of direction.

While there has always been a generation gap, the current
one 1is more serious because youth under the age of twenty-five
constitute a majority and are potentially better educated and
better informed than those who are in positions of power and
leadership.

In contrast with the youth of previous generations,
today's youth is more likely to grow up in the city rather
than the country and be educated rather than trained. Because
of the nation's affluence, teenagers have control of fifteen
billion dollars which is used to buy clothing, records, cars,

televisions, exotic foods, travel, drugs and entertainment.

In addition, the automobile allows youth to be largely free

13"Confrontation or Participation:The Federal Govern-
ment and the Student Community, "NASSP Spotlight on Junior and
Senior High Schools, Number 87 (March-April, 1969), Washington,
DOCO’ ppo 2-30
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of adult supervision adding another dimension to the problem.l%

The Vietnam War, violence, television and drugs have
all had an impact on student life.

The Vietnam War was rivaled only by the Civil Rights
ﬁovement in the 1960's as a cause of both division and dissent
in this country. The war sparked protest by students ranging
from the wearing of black armbands to the wearing of long hair.

This Southeast Asian War beamed by television into the
American home each evening on the news brought about a polari-
zation of political attitudes. Vietnam not only broadened the
generation gap, but threatened the democratic system in this
country.

Violence in America has been a significant part of our
culture since frontier days. The under thirty generation in
the United States has grown up during a period of three wars:
World War II, the Korean War and the Vietnam War. Since World
War II, television has portrayed this violence in the American
home whether it was an urban riot or the Vietnam War. Students
in North Carolina and California thus can see pictured a riot

that occurs in New York the same day.15

luSamuel Brodbelt, "Values in Conflict:Youth Analyzes,
Theory and Practice," The High School Journal, LV (November,
1971), pp. 6u4~65.

15Stephen K. Bailey, Disruption in Urban Public Secondary
Schools (Washington:National Assoclation of Secondary School
Principals, 1970), p. 1lu.
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With television, the youth of today in the United
States is the first generation anywhere in history to receive
graphic portrayals of almost every feature of the society in
which they live. Over one hundred million television sets
beam any newsworthy event almost anywhere in the country.
Two unique features of television will be given here:
First, a whole society is almost forced to see daily
the grotesqueness of its blemishes, and there are social
psychologists who are seriously asking whether any society
can stand that. For the adolescent young, there is no
innocence. The discrepancy between the nation's claims and
its actual practices is starkly pictured. The results, as
so many have pointed out, is assault by the young on the
hypocrisy "of those over 30." . . .
Second, education is suddenly a much bigger word than
it used to be. Only a fraction of it goes on inside school

buildings. One salutary effect has been a sharp widening
of subjects to be considered . . . 6

On the second point, instructors can no longer ignore
or describe other than honestly such issues as racial conflicts
or the war in Indochina.
| A recent report by the Federal Bureau of Narcotics and
Dangerous Drugs indicated that drug abuse, nationwide, increased
seven hundred percent for all ages from 1964 to 1969. During
the same period, drug use by those under age eighteen increased

twenty-four percent.

161pid., pp. 2z3-2u.
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The prevalence of drug use by youth is closely related
to the dominant pressures of society and day-to-day existence.
The past decade has seen unprecedented changes, resulting in
confusion and disillusionment among youth.17

The introduction of new drugs since World War II and
commercials which tell of their wonderous effects have also
contributed to the problem.

The way they dress indicates their free sexual expres-
sion. The girls wear hot pants, tight blouses and no bras
and boys wear tank shirts and jeans.

During the teenage years, youth typically is idealis-
tic; but today's youth has also rejected the materialism of
society and returned to the fundamental humanism of the nine-
teenth century. They no longer are content to settle for
the house in the suburbs, two cars and membership in the
country club. This is evidenced by their commitment and
involvement in the social environmental issues of today. Many
of these dedicated youths have volunteered for the Peace Corps,

Vista or other social work.18

17Jack Sarmanian, "An Interactional Approach to Prevent-
ing Drug Abuse,”" NASSP Bulletin Vol. 57, No. 372 (April, 1973)
pPl 66"67.

18Samuel Brodbelt, op. cit.
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The United States is faced today with problems of value
conflicts. Values are defined as the axis upon which society
revolves. Therefore, social institutions exist to preserve
the values of the society and values form the guidelines for
institutions, particularly as they are stated in historic docu-
ments.

"The Bill of Rights," the "Constitution," "Declaration
of Independence" and "Pledge of Allegiance" are documents held
sacred, because they are historically the greatest thoughts
and desires of American democracy. For many youths today,
the symbols of peace have replaced the traditional symbols of
Americanism of past generations, such as the flag and "Pledge
of Allegiance." Youth today want both peace and patriotism,
but with an international flavor.

Consequently:

. . the older generation often reacts negatively to-
wards youth because of the perceived if not real value
differentiation. The Spring, 1970, confrontation of
students and Ohio National Guard at Kent State University
also indicated that the generation gap was viewed as a
threat by the oldsters who with passion and malice seem-
ingly wished to eliminate debate, dissent, and outspoken
youth in general.ld

Today's youth is dissatisfied with both the government

and their role in the political process. They graphically

¥1pi4., p. 87.
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portrayed their feelings on both matters during the 1968 Demo-
cratic Convention in Chicago. Even though the Twenty-Sixth
Amendment has since given eighteen year olds the right to vote,
the full impact is yet to be felt, despite their vote in the
1972 presidential election. |
Student unrest will continue unless three major problems
of the secondary school are attacked. These problems are:
(1) dull and irrelevant curricular content and non-
motivating teaching methods (2) lack of broad involve-
ment of students in the decision-making process, and

(3) poor human relations between students and their
instructors.

The immediate reaction of school officials has been to
treat symptoms rather than causes. Their attempts to maintain
discipline may result in negative behavior on the part of
students ranging from dropping out, to violent crime.

Great numbers of students report that curriculum con-
tent 1s not only uninteresting, but also irrelevant. They
contend that it does not reflect the rapid changes in society
nor consider the major problems at the local, national or in-
ternational level.

The second problem is the lack of involvement of stu-
dents in decisions that affect their lives. Students'study

democracy in the classroom, but do not experience such a

20Bernard McKenna, "Student Unrest:Some Causes and Cures,"
The Bulletin of the National Association of Secondary School
Principals, Vol. 55 (February, 1971), p. 5u.
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democratic system in their daily lives in school. Students
soon come to realize that a school is a functioning bureau-
cracy under the control of the administration. The student
council is thus limited to such things as planning dances,
resulting in no meaningful involvement in the decision-makiné
process.

The third area is human relations. Students complain
that their instructors do not treat them with dignity and
respect. Students point out that teachers do not try to under-
stand how students feel and continually put down students'
behavior, dress and hair style. The area of human relations
is a difficult one with no ready-made solutions. With this
in mind, teachers must realize that human relations is a
vital ingredient in all phases of the school program.2l

Students do have some fundamental needs, regardless of
cause, which many schools for the most part have ignored. All
students want to be seen and acknowledged as thinking, feeling
human beings. Second, they want to participate in the process
of their education. Finally, students want their curriculum
to be applicable to their individual lives - culturally, poli-

tically, socially and personally. The cry for relevance is

211pid., pp. 57-58.
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self-evident and has echoes across the nation. 22

The school has become the immediate target of the stu-
dent revolution, for it constitutes the community of the young.
Moreover, the school as a miniature of society, exhibits the
same shams and distortions that the radicals want to change in
the larger society.

The pressure and conditions of the past twenty years
have contributed to the problem of student unrest in the public
schools. Education has been faced with such challenges as
Sputnik, finding enough buildings to house the post-World War II
baby boom and providing a curriculum to enable students to pass
college entrance examinations.

During this twenty year period, schools have been pre-
occupied with devising an assembly line educational process
which would disseminate the greatest amount of information to
the largest number of students. This was during a time when
there were too many students and too few teachers. 23

Youth is aware that poverty, air pollution and racism
exist in America, while the majority enjoy a high standard of
living. Also known 1s that the most technologically developed

nation in the world has a high rate of unemployment. These

22Richard L. Hart and J. Galen Saylor, op. cit., p. 52.

231534., pp. 81-82.
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and other related problems have created conflict in society
and led George Counts to state:

In the first place, we must realize that we have
created a society founded on physical science and techno-
logy without giving much thought to the total problem of
the rearing of the young. Except for the school, we have
provided less and less place for boys and girls and youth.
For many in our cities and urban communities, and we are
overwhelmingly urban today, there is nothing of social
significance to do. As a consequence, they tend increas-
ingly to become alienated from society and seek outlets
for their energies by forming gangs and engaging in anti-
social and even criminal activities.

The United States today is at a crossroad, faced with

many difficult, important decisions that may well determine
if our democratic system is to survive.

The youth of today are no longer willing to follow a
value system that teaches one way and acts in another manner.
They no longer accept things in a passive manner, but willingly
and openly challenge all institutions and the establishment.

Many people bemoan the fact that change is taking place
in society. This group longs for a return to the ways of for-
mer days. These individuals call for repression of dissent by
force, if necessary.

This viewpoint is not limited to just those outside the

education field. A survey by the National Education Association

in 1969, found that eighty-five percent of the teachers polled

2u(—Z‘eor*ge S. Counts, "Where Are We?" Educational Forum,
30 (May, 1966), p. 40u,
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thought that schools should have the power to regulate both a
pupil's dress and grooming. Only seven percent thought the
school should not have such power. The remaining percent thought
schools should be able to regulate one or the other.25

Others look upon the times as presenting both a challénge
and an opportunity. One who believes this way is the noted
author, James A. Michener. He wrote:

I am heartened by the responsibility demonstrated by

our young people, black and white, in recent years. What
some of their elders have described as rebellion I have
seen as a proper assumption of responsibility and a long
overdue attention to problems requiring change. This wil-
lingness to challenge patterns, if projected into adult
life and if accompanied by competence, will do much to
change America in those areas where change is needed.?

It is unfortunate that the youth of this nation had to
turn to the federal courts rather than educational leaders to
bring about change and achieve their constitutional rights in
the public schools. One could almost attribute the educational
philosophy of contemporary times to the federal judges rather
than to educators.

The next five chapters will review the decisions of the

federal courts in regard to students' constitutional rights

under the First, Fourth and Fourteenth Amendments.

25Education, U.S.A., Student Rights and Responsibilities
(Washington; National School Public Relations Association, 1972),
p. 30.

26James A. Michenef, America vs. Americans:The Revolution
in Middle Class Values (New York:The American Library, 1968),

Pp. 73-7%.
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High school students in the 1970's seem to have taken
the advice of the eighteenth-century French philosopher, Jean
Jacques Rousseau who wrote:

Teach him to live
rather than avoid death;
life is not breath,

but action

the use of our senses,
our mind,

our faculties,

every part of ourselves
which makes us_conscious
of our being.

27 jean Jacques Rosseau, Emild (New York; E.P. Dutton
and Company, 1938), p. 10.
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CHAPTER II
FREEDOM OF SPEECH AND EXPRESSION: FIRST AMENDMENT

The "Bill of Rights" became effective on December 15,
1791, a little more than three years after the United States.
Constitution was adopted. The first Ten Amendments were de-
signed to protect the individual rights of the citizen by re-
stricting the power of the Federal Government.

The First Amendment follows:

Article I
Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof:
or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, and to
petition the government for redress of grievances.

The First Amendment says a great deal and the guaran-
tees which it contains are basic to liberty. They are con-~
sidered fundamental rights of man in a democracy.

The first Ten Amendments applied only to Federal Laws
and these rights were not protected from state and local
governments unless included in the state constitution.

With the ratification of the Fourteenth Amendment in
1868, it was assumed that the provisions of the first eight

amendments would be made applicable to the states by the due

process clause. This wcs not interpreted as such by the
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United States Supreme Court for many years.l

In examining the development of free speech, one finds
the first major speech case before the United States Supreme

Court was Schenck v. United States (1919).2 The Court in up-

holding the Espionage Act of 1917 stated that freedom of
speech and press are not absolute rights and were never in-
tended to be so. They are relative in the sense that they
are limited by the co-existing rights of others, by the de-
mands of national security and public decency. Mr. Justice
Holmes writing the majority opinion said:

The most stringent protection of free speech would

not protect a man falsely shouting fire in a theatre
and causing a panic.

The case of Gitlow v. New York (1925)*was the first case
in which the Bill of Rights was applied to states under the
due process clause of the Fourteenth Amendment. Justice
Sandford made two points in the majority opinion of relevence

here: (1) the Constitution does not confer an absolute right

lwilliam R. Barnes, The Constitution of the United
States, (New York: Barnes and Noble, 1966), p. 52.

2Schenck v. United States, 249 U.S. 47 (1919).

31bid.

"Gitlow v. New York, 268 U.S. 652 (1925).
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to speak, without responsibility; and (2) that it was entirely
reasonable for a state to attempt to protect itself from
violent overthrow.

In Whitney v. California (1927)° the court ruled that

an act of the legislative body may not be declared unconsti-
tutional unless it is an arbitrary or unreasonable attempt
to exercise the authority vested in the state in the public
interest.

In the case of Dennis Ve United States (1951)8 the

Court held that liberty of expression guaranteed by the First
Amendment can be abridged by state officials, if their pro-
tection of legitimate state interest necessitates an invasion
of free speech.

The Supreme Court has repeatedly held that speech
occupies a privileged position in the "Bill of Rights" re-
stricted only by the laws of libel and slander.

The sentences taken from the four cases do not give
a true picture of the decisions of the Supreme Court. It

does, however, give a brief glimpse into the development

sWhitney v. California, 274 U.S. 357 (1827).

6Dennis v. United States, 341 U.S. 494 (1851).
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of free speech; for the Court has repeatedly held that speech
occupies a priviledged position as one of man's fundamental
freedoms. Moreover, the Court has insisted this freedom does
not extend to the obscene, the profane, the libelous or in-
sulting utterances which tend to cause an immediate breach of
the peace.

The case of Tinker v. Des Moines Independent Community

School (1966)7 involving the protesting of the Vietnam War by
wearing armbands came before the United States District Court
for the Southern District of Iowa in September of 1966. The
district court upheld the school rule prohibiting the wearing
of armbands. The Court of Appeals affirmed the lower court's
decision. This key case in the development of the constitu-
tional rights of students reached the Supreme Court in 1969.
For this reason, the case will be discussed in detail later
in this chapter.

Two cases involving freedom of expression reached the
Fifth Circuit Court of Appeals in 1966. The decisions in
both cases were handed down by the court on the same day.

The Blackwell v. Issaquena Board of Education (1966)8

involved the wearing of "freedom buttons" at the all Negro

Trinker v. Des Moines Independent Community School,

258 F. Supp. 971 (1966).

8Blackwell v. Issaquena Board of Education, 363 F. 2d
749 (1966).
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Henry Weather High School in Mississippi. A small number of
students distributed the buttons among their classmates,
forced the buttons on unwilling wearers, threw the buttons
through the windows and otherwise caused a disturbance which
disrupted class. Several students were suspended; their
parents sought an injunction to re-admit the suspended students
and allow them to peaceably wear the buttons. The injunction
was denied by the district court.

The issue involved here was whether a school rule for-
bidding the wearing of Student Non-violent Co-ordinating Com-
mittee "freedom buttons" was a reasonable rule necessary for
the maintenance of school discipline or an infringement on
students' constitutional right of free speech.

The Court of Appeals affirmed the lower court decision
noting that school authorities have the right to prohibit and
punish acts undermining school routine. The statement of the
court on this matter follows:

The interest which regulation curbing freedom of ex-
pression seeks to protect must be fundamental and sub-
stantial if there is to be valid restrictions of speech.9

The court on students constitutional right of free
speech said:

Constitutional guarantee of freedom of speech does not
confer an absolute right to speak and law recognizes that

91bid., p. 753.
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there can be an abuse of such freedom.l0
The court also addressed itself to the relationship
between the Federal Courts and public schools. The Fifth Cir-
cuit Court of Appeals said:
It is not for the court to consider whether rules
and regulations promulgated by school authorities are
wise and expedient, but merely whether they are a reason-
able exercise of the power and discretion of school au-
thority in grotecting substantial interest in the school's
operation.l

Burnside v. Byars (1966)12 was another Mississippi case

involving the wearing of freedom buttons.

Parents brought suit to enjoin school officials from
denying their children the right to wear Student Non-violent
Co~ordinating Committee buttons bearing the words, "SNCC"
and "One Man One Vote", while attending Booker T. Washington
High School in Philadelphia, Mississippi.

Parents insisted that regulations were unreasonable
and abridged their children's constitutional right of free
speech. School authorities maintained that such regulations
were reasonable in maintaining proper school discipline.

The district court denied the injunction, but on

appeal the decision was reversed by the court of appeals on

101pid., p. 75%.

11l1pig.
12Burnside v. Byars, 363 F. 2d 7u4 (1966).
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the basis that the buttons caused no commotion, only curiosity.
The school rules were held to be arbitrary and unreasonable.
The court stated:

The liberty of expression guaranteed by the First
Amendment can be abridged by state officials if their
protection of legitimate state interest necessitates
an invasion of free speech. The interest of a state
in maintaining an educational system is a compelling
one, giving rise to a balancing of First Amendment
rights with the duty of the state to further and pro-
tect the public school system. The establishment of
an educational program requires the formulation of
rules and regulations ..¢¢:ive0ese.0... the school is
always bound by the requirement that the rules and
regulations be reasonable.

The injunction should have been granted and students
should have been permitted to wear buttons peaceably. The
court held:

School officials cannot ignore expressions of feelings
with which they do not wish to contend. They cannot in-
fringe on the student's right to free and unrestricted
expression as guaranteed to them under the First Amend-
ment to the Constitution, where the exercise of such
rights in the schools do not materially and substantially

interfere with the requirements_of appropriate discipline
in the operation of the school.

Thus in two similar cases decided the same day by the
Fifth Circuit Court of Appeals opposite decisions were handed
down. The difference cited by the court was the disruption
of the educational process in Blackwell which was not present

in Burnside.

131bid., p. 7us.

141bid., p. 7u9.
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The Tinker v. Des Moines Independent Community School

District (1969)1% case mentioned earlier in this chapter came
before the United States Supreme Court on Writ of Certiorari.
The opinion of the majority of the Court was delivered by
Justice Fortas on February 24, 1969.

This case had a great impact on schools throughout the
United States. It extended constitutional rights to students

in school and weakened the doctrine of in loco parentis.

This doctrine had given school officials the authority to act
"in place of the parent." This case also opened the doors
for many other cases involving students to be brought before
the Federal Courts. In the majority of these cases Tinker
was cited as the precedent case.

The Tinker case involved the wearing of black armbands
by the three Tinker children and another boy to protest their
objection to the war in Vietnam. This was during the Christ-
mas season of 1965. Aware of the intentions of some students
to wear black armbands, the principals of Des Moines adopted
a regulation against black armbands on December 1lui. Knowing
this regulation, the Tinker children wore black armbands to
school on December 16. All were suspended.

A complaint was filed in the United States District

157inker v. Des Moines Independent Community School
District, No. 21, full text of opinion taken from U.S. Law Week,
37 LW %¥121-4128. Feb. 25, 1969,
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Court by petitioners, through their fathers. It sought an
injunction restraining the school officials from disciplining
the petitioners. The district court dismissed the complaint
and upheld the school authorities action on the ground that
it was reasonable in order to maintain school discipline.

The Eight Circuit Court of Appeals affirmed the deci-
sion of the district court without opinion.

The district court did recognize the wearing of arm-
bands for the purpose of expressing certain views as the type
of symbolic act that is within the free speech clause of the
First Amendment. The wearing of armbands entirely divorced
from disruptive conduct is closely akin to "pure speech.”
Justice Fortas wrote:

First Amendment rights, applied in light of the

special characteristics of the school environment,

are available to teachers and students. It can hardly
be argued that either students or teachers shed their
constitutional rights to freedom of speech or expression
at the school house gate. This has been the unmistak-
able holding of the Court for almost fifty years.

The Court has repeatedly affirmed the authority of the
states and school officials, consistent with fundamental con-
stitutional safe-guards, to prescribe and control conduct in
the schools. The problem here comes when students in the

exercise of First Amendment rights collide with the rules of

school authorities.

161pid., p. w122,
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This case did not involve aggressive disruptive ac-
tion or even group demonstrations. It was the silent, pas-
sive, expression of opinion which was not accompanied by dis-
order. It should be pointed out here that the rule passed
did not prohibit all symbols, only black armbands.

In our system, state operated schools may not be en-
claves of totalitarianism. School officials do not pos-
sess absolute authority over their students. Students
in school as well as out of school are "persons" under
our Constitution .......... In the absence of a specific
showing of constitutionally valid reasons to regulate
their speech, students are entitled to freedom of expres-
sion of their views. As Judge Gwyn, speaking for Fifth
Circuit Court said, school officials cannot supress "ex-
pressions of feelings with which they do_not wish to con-
tend." Burnside v. Byars, supra at 749.

A student may express an opinion in the cafeteria, on
the playground or in the hall even on controversial subjects
such as the war in Vietnam. However, any conduct which ma-
terially disrupts classwork or involves substantial disorder
or invasion of the rights of others is not immunized by the
Constitutional guaranty of freedom of speech.

The Constitution says that Congress (and the States)
may not abridge the right to free speech. This provision
means what it says. We properly read it to permit reason-
able regulation of speech connected activities in care-
fully restricted circumstances. But we do not confine the
permissable exercise of First Amendment Rights to a tele-

phone booth or the four corners of a pamphlet, or to a
supervised and ordained discussion in a school classroom. 18

171biq., p. u123.

181pi4., p. ulzu.
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The prohibiting of the wearing of armbands in silent
opposition to the Vietnam War is no less offensive than
would be a regulation prohibiting the discussion of an oppo-
sition to the Vietnam War or school property. The Court said
the Constitution does not permit officials of the state to
deny this form of expression. The case was reversed and re-
manded.

Justice White and Justice Stewart wrote concurring opin-
ions. Justice Stewart did not agree with the idea that First
Amendment rights of children are coexistent with those of
adults.

Justice Harlan dissenting would in this case cast upon
those complaining the burden of showing that a particular school
measure was motivated by other than legitimate concerns.

Justice Black in a vigorous dissent felt the control
of pupils had been taken from school officials and transferred
to the Supreme Court by the majority decision in this case.

He disclaimed any purpose on his part to hold that the Federal
Constitution compels the teachers, parents and elected school
officials to surrender control of the American public school
students.

Justice Black further stated:

While I have always believed that under the First and

Fourteenth Amendments neither the State nor Federal Govern-
ment has any authority to regulate or censor the content



33

of speech, I have never believed that any person has
right to give speeches or engage in demonstrations

where h