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NORVILLE, HERMAN BRUCE. Ed. D. Centralization of Public
Education Governance in Sun Belt States: Legislation and
Litigation: 1966-1986. (1987). Directed by Joseph E. Bryson.
251 pp.

During the past twenty years, 1966-1986, a political
phenomenon has been occurring in the American Sun Belt
states~-—-the centralization of public education governance
began to be passed from school boards to general assemblies

in the twenty-one states from Virginia to Califernia. Such

issues as teacher evaluation, teacher competency testing,
teacher in-service competency testing, student competency
testing, interscholastic athletics regulating pass/play,

school district mergers, the drop out rate and school

finance are hut a few of the legislative activities.

A review of recent legislative enactments and judicial
decisions establishes that while there has been
decentralization at the national level, there has been

centralization at the state level.

The following conclusions can be drawn : (1)
Centralization involves major constitutional issues such as
academic freedom in selection of local curriculum, states’
rights in setting graduation requirements, and the authority
of school administrators and school boards in the
governance of the schools; (2) The most striking feature of
state/local relations in the last twenty years has been the

growth in state control over education, and it appears




likely to continue; (3) More deﬁanding high school
graduation requirements have been approved in eighteen of
the twenty-one Sun Belt states and appear likely to continue
; (4) Changes in curricula have been enacted in ten states
and based on research will be enacted in eight more; (5)
Student evaluation/testing has been enacted in fourteen
states and will become more wide spread; (6) Instructional
time has been increased in ten states and proposed in eight
others; (7) Master Teachers/ Career Ladder Plans have been
enacted in four states, proposed in nine and may spread to
other areas; (8) The courts will not interfere with the
exercise of discretion by school directors in matters
confided by law to the school administrators’ judgment
unless there is a clear abuse of the discretion, or a
violation of law, the courts will continue to show a strong
support for school officials; (8) To date, litigation has
not yielded any unified body of legal theory, courts uphold
‘state standards as often as courts strike them down; and
(10) the "No Pass/No Play" statute spread to West Virginia
and South Carolina with 1little of the controversy that
accompanied its birth in Texas two years ago, and appears

likely to be enacted by many other states.
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Chapter 1

Introduction

1.0 Overview,.

During the past twenty vyears, 1966-1986, a
political phenomenon has been occurring in the American
Sun Belt states--the <centralization of public education
governance began to be passed from school boards to
general assemblies in the twenty-one states from

Virginia to California along the Southern border of the

United States. Such 1i1ssues as teacher evaluation,
teacher competency testing, teacher in-service
competency testing, student competency testing,

interscholastic athletics regulating pass/ play, school
district mergers, the drop out rate and school finance

are but a few of the legislative activities,

Local school boards are governmental creations.
They have all the powers specifically given to them by
the state Constitution and legislative enactments and
all the powers not specifically denied. The review of
recent legislative enactments and court cases

establishes that centralization of educational




administration in public. schools is a real and preseﬁt
dilemma for educational leaders today. While there has
been decentralization at the national level, there has
been centralization at the state level. The current

conservative political and moral climate and public

dissatisfaction with taxes, foreign policy, busing,
forced desegregation, and government in general have
caused many people to scoff at public schools. In the

United States a broad range of public services are
administered and, in part, financed by local government
entities. One of the most important services provided in
this way 1is education. Localities are responsible for

the management of schools in almost every state.!

Demands for wurban decentralization and community
control are perceived to be indices of the
inaccessibility, irresponsibility, and unresponsiveness
of the institution of wurban government in the 1980°'s.

Community involvement in schools c¢an be a two-edged

sword, providing support and interest on one side and
criticism and interference on the other. School boards
and administrators must be prepared through legal

1. Mario Fantini and Marilyn Gittell, Decentralization:
Achieving Reform, (New York: Praeger Publishers, 1973), p. 3.




principles, appropriate philosophies, and clearly-
defined guidelines to conduct educational programs of

schools without being unduly swayed by pressure groups.?

!

A review of judicial decisions can help educational
leaders understand the shift in the balance of power
toward the state level and away from the federal and
local levels. Federal revenue sharing and conversion of
federal categorical money to state bloc grants are
giving states more influence. At the same time, states
are taking policy prerogatives from local governments
through school finance reform, accountability, and other
areas of state regulations. State governments have
become more aggressive in trying to influence local

priorities through assessment and testing.?®

2. Joseph E. Bryson and Elizabeth W. Detty, The Legal

Aspects of Censorship of Public School Library and

Instructional Materials, (Charlottesville, Virginia:~ The
Michie Company, 1982), p. 2.

3. Edith K. Mosher and Jennings L. Wagoner,Jr. The

Changing Politics of Education, (Berkeley, California:
McCutchan Publishing Company, 1978), p. 151.




1.1 Status of Centralization Practices in the Public

Schools

The administration of education programs has been
viewed by scholars and judges as the best means to
insure program success. The premise of this argument is
that the smallest wunit competent to accomplish the
school program is the one best suited to do so.* Local
school boards and school administrators across the
United States have long complained of intrusions by the
state and federal governments 1into the schools. The
myriad state and federal reports and guidelines, which
have always accompanied state and federal funds, have
been a source of irritation, but little more until now.
Centralization of school boards’ authority has always

been a major topic in the governance of schools.?

The primary prerequisite for better management was
thought by early reformers to be centralization of power

in a chief executive who had considerable delegated

4. Stephan Landsman, "Can Localities Lock the Doors and
Throw Away the Keys?" Journal of Law and Education, Vol. 7
No. 3 July, 1978, p. 432.

5. Michael G. Killian, "Local Control--The Vanishing Myth

in Texas,” Phi Delta Kappan, Vol. 66 No. 1 November, 1984, p.
193.




authority from a school board elected at large. The
watchwords of reform became centralizaﬁion, expertise,
professionalism, non-political control and efficiency.*
The basic administrative structure and pattern for
current school policy making were established around the
turn of the twentieth century.?” During this period
separation of education from community poliﬁics was
reinforced, and there were several key impacts on the
lay school board, which was the formal structure for
community influence. The depression left the communities
without funds. States started to pick up general social
and education funding. In theory, American. schools are a
product of the local communities in which the schools
reside. But schools are also financed and overseen by
state governments. About three-fifths of the total
elementary and secondary schoocl budget now come from

sources other than local property tax.®

6. Mario Fantini and Marilyn Gittell, Decentralization :
Achieving Reform, (New York: Praeger Publishers, 1973), p. 3.

7. Mosher and Wagoner, The Changing Politics of
Education, p. 156.

8. Neil Postman and Charles Weigartner, The School Book,
(New York: Dell Publishing Company, 1973), p. 141.




1.2 Questions to be Answered.

The major purpose of this study is to examine and
analyze legislative enactments and gjudicial decisions
inf luencing policy making as it relates to
centralization of governance of public schools in the

Sun Belt states.

1. What does an analysis of state statutes reveal

concerning centralization?

2. What does an analysis of judicial decisions

reveal concerning centralization?

3. Predicated on an analysis of state statutes and
judicial decisions, what are the emerging legal trends

and issues concerning centralization?

4. Predicated on an analysis of state statutes and
judicial decisions, what are reasonable policies for

school officials concerning centralization?




1.3 Methodology

This is an analysis and review of legislative
enactments and judicial decisions about the
centralization of public school governance in the Sun-
Belt States. The Sun-Belt States, the twenty-one states
from Virginia to California along the Southern border of
the United States, were chosen because they give a

representative sample of the trends of education in all

fifty states. The states are Alabama; Arizona;
Arkansas; California, Colorado; Florida; Georgia;
Kansas; Kentucky; Louisiana; Mississippi; Missouri;

Nevada; New Mexico; North Carolina; Oklahoma; South

Carolina; Tennessee; Texas; Utah; and Virginia.

The methodology is descriptive. An indepth review
and search was made of the Education Index and cross

referenced with the Cumulative Index to Journals in

Education. Computer assisted searches were theh
initiated using a combination of word descriptors from
the Thesaurus of the Educational Resources ‘Information
Center (ERIC). An investigation was also made using the
Cumulative Book Index, the Reader’s Guide to Periodical
Literature, the Index _to Legal Periodicals, and the




Legal Resource Index. A search was made of existing

studies in the field using Dissertation Abstracts.

Letters were sent to the State Department of Public
Instruction in each of the Sun-Belt states selected for
review. Each state was asked for the latest information
available about legislation and litigation on
centralization. Eleven of the twenty-one states
responded with helpful information for a return rate of

52.4%. (See Apppendix-- for sample.)

General references and a broad overview of issues

can be found in the Encvclopedia of FEducational
Research, and in fastbacks published by Phi Delta Kappa.

The National Organization on Legal Problems of
Education’s (NOLPE) Cases on... series which listed case
citations on given topics was very helpful. NOLPE also

publishes a School Law Reporter that reviews all current

cases.

Legal research was assisted by the use of the

massive National Reporter System, The American Digest

System, Corpus Juri ecundu and Aperican

Jurisprudence. A Uniform System of Citations was helpful

in sorting through 1legal citations and putting the




citations into a pattern. ack’ aw Dictionar was
especially helpful for identifying terms and for
producing definitions of legal phraseology. A valuable
secondary source was the American Law Reports (ALR). The
ALR is a combination of case reporter and journal and is

useful in giving insight into legal terms.

1.4 Definition of Terms.

For the purpose of this study, the following

selected terms are defined:

Centralization—--the condition whereby the
"administrative authority for education in constituent
communities of a state 1is vested, not in the local

communities themselves, but in a central body."

Decentralization--the authority is wvested in local
autonomous bodies and the administration of education in
that state is to be thought of as decentralized. It
involves not only a dividing up of administrative
responsibility, but a shift of power from a citywide
and/or county wide board to a number of local boards of

education.
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Closed policy making system~-education 1is not open
on a continuous basis to influence from its environment.
Professional educators and school board members have

predominant influence and do not systematically seek

views of the lay community.

Statute--a statute is defined as a law enacted by
the legislative power 1in a county or state, or in the
United States, not dependent upon equity or common law.
Before state statutes are enacted, they are usually
improved and refined by a process of wide public debate
and hearings where all groups affected by the proposed

legislation can express their own criticism or support.

No Pass/No Play Rule--a statute in Texas in which a
student may not participate in extracurricular
activities if the student has one failing grade for the

previous grading period.

Jeffersonian--of or characteristic of Thomas
Jefferson, of or like Jefferson‘s ideas and principles,

democratic. This philosophy favored government by the
people or elected representatives with equality of

rights, opportunity or treatment.
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Hamiltonian--of or originated by Alexander
Hamilton, or in accord with Hamilton’s federalist

doctrines. The Federal Party was a political party in
the United States (1789-1816) led by Alexander Hamilton
and John Adams, which advocated the adoption of the

Constitution and the establishment of a strong,

centralized government.

1.5 Coverage and Organization of Issues Involved.

The remainder of the study is divided into four
major parts. Chapter 2 reviews literature related to the
history of centralization and the effeét of history on
centralization of school policy and administration in
the present. Furthermore, Chapter 2 traces the growth of
community concern for centralization which has led to
the controversy over decentralization, such as the "No

Pass/No Play" statute passed by Texas, West Virginia and

South Carolina.

Chapter 3 contains an examination of state statutes
of the twenty-one Sun-Belt states selected for review in
this study. Centralization of school boards’ authority

relating to curriculum reform, graduation requirements,
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college admissions, student evaluation/testing,
instructional time, a longer school day and a longer

school year are just a few of the criteria used.

Chapter 4 analyzes state statutes that have been
litigated that deal with centralization of the control
of tenure for teachers, the decision who can levy taxes
for schools in a county, the knowledge that county
boards of education are not agencies of the counties,
but are local agencies of the state. Also, desegregation
and busing of students, the assigning and reassigning of
students, teachers, and principals in creating,
consolidating or altering school districts are all

examined.

Chapter 5 is a dicusssion and analysis of major
cases relating to the centralization of the school

boards’ authority in the governance of schools.

The concluding Chapter 6 of the study contains a
summary of the information obtained from a review of the
literature and from analysis of the state statutes and
judicial decisions. The questions asked in the
introductory part of the study are reviewed and answered

in this chapter. Finally, recommendations for
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legislative enactment, including legislation permitting
more local school districts, are nade and

recommendations for further study are given.
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Chapter 2

Review of the Literature

2.0 Introduction.

Centralization of educational administration means
the condition whereby the " administrative authority for
education in constituent communities of a state is
vested, not in the local communities themselves, but in
a central body " such as a state department of education
or state board of education. When on the other hand,
authority is "vested in local autonomous bodies, the
administration of education in that state is to be

thought of as decentralized."!

One ultimate criterion of autonomy is the power to

levy taxes. In the <case of a centralized form of
administration, the central body levies the school tax.
Under the decentralized form of administration each

local community levies its own taxes.?

1. Black’s Law Dictionary, Fifth Edition, St. Paul,
Minnesota : West Publishing Company, 1886, p. 80.

2. Francois §. Cillie, Centralization or
Decentraljzation? A Study in Fducational Adaptation, (New
York: Teachers College, Columbia University, 1940),p. 4.
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Recently, there has been a shift in the balance of
power toward the state level and away from the federal
and local levels. Federal revenue sharing and conversion
of federal categorical money to state bloc grants are
giving states more influence. At the same time," states
are taking policy prerogatives from local governments
through school finance reform, accountability, and other

areas of state regulation."3

A few states have completely revamped the
traditional notion of a state department of education.
In these states (Massachusetts, Pennyslvania, South
Dakota, and Virginia) the secretary of education is in
the governor’s office. The department is founded on the
concept of a unified, centralized system for preschool
through graduate school, and the advantage of the new
system is, supposedly, the secretary’s access to the
governor’s political confidence and influence. The
secretary, through the governor, 1s also in a better
position to coordinate all agencies related to

education. A state board of education must, however,

3. Edith K. Mosher and Jennings L. Wagoner, Jr. The

Changing Politics of FEducation, (Berkeley, California:
McCutchan Publishing Company, 1978), p. 151,




16

live with the ambiguity that the secretary is its chief

executive officer and also a spokesman for the

governor.*

2.1 Interest Groups.

Since state board members have " few strong views
on specific policies and most state departments of
education have traditionally responded to, rather than
exercised, leadership, the impact of interest groups has
been substantial." These groups have not only been the
principal advocates of increased state aid, but have
supported the views of professional educators in such

regulatory areas as curriculum and certification.®

The most important single interest group has been
the state teachers’ association- the affiliate of the
National Education Association. Although it has grown
rapidly in big <cities, the American Federation of
Teacﬁérs has not concentrated its lobbying or
organizational efforts at the state level. As in other

areas of state politics, the state affiliates of the

bid., p.154.
id.

:

4.
5

.
4
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National Education Association differ considerably in
the amount of political pressure they can exert. The
Texas Staté Teachers Association 1is strong enough to
commit state legislators to salary proposals during
campaigns or primary elections; it has been notably
successful in overriding the governor'’'s budget
recommendations. The California Teachers Association, on
the other hand, has been unable to commit a majority of

the state legislature to its school finance proposals.*

In most states at various points 1in history,
interest groups favoring stated assistance have formed
temporary coalitions and 1in some cases long standing
alliances. These coalitions may develop into permanent
organizations, may be ad hoc, one-time affairs, or may
be the strategic devices of the state department of
education. The aim is to combine political resources in
order to maximize influence for a bill or an issue. The
strategy 1s wusually to achieve consensus among thé
various interest groups outside the maneuvering of the
state legislature. In effect, coalitions modify

competing programs and compromise values so that a

6. Ibid., p.155.
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unified demand is presented to the legislature and the

governor. In this way, coalitions are performing one of

the functions of political parties.?

2.2 Background.

The basic administrative structure and pattern for
current school policy making were established around the
turn of the twentieth century. During this period

separation of education from community politics was

reinforced, and there were several Key impacts on the
lay school board, which was the formal structure for
community influence. Around 1900, a national group of

opinion makers emerged, including university presidents,

school superintendents, and lay allies from the urban
business and professional elites. One of their prime
aims was to ‘“emancipate"” the schools from what they

contended was excessive decentralization and partisan
politics. Indeed, many politicians at the time regarded
the schools as a useful support for the spoils system
and awarded teaching jobs and contracts in return for

political favors. A decentralized, ward-based committee

7. lbid., p.156.
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system for administering the public schools provided
effective linkages to community opinion, but was also an

administrative nightmare with tinges of corruption.®

The primary prerequisite for better management was
thought to be <centralization of power in a chief
executive who had considerable delegated authority from
a school board elected at~-large. The watchword of reform
became "centralization, expertise, professionalisnm,
nonpolitical control, and efficiency." Civil service
bureaucracies of certified professionals were granted
the extensive powers once held by subcommittees of the
school board. The preferred model was the large-scale
industrial bureaucracy that rapidly emerged in the turn-

of -the-century economy.?

Since the turn of the century, American political
institutions and processes of government have been
significantly reshaped in directions first set forth by
the civic reformers and muckrakers of the early 19800°'s.
Corruption in political parties had 1led to control of

governmental structures and public services by seemingly

8. Mosher, The Changing Politics of Education p. 156.
9. Ibad.
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incompetent politicians. And so, with economy and
efficiency as their watchwords, the "Progressives"
concentrated their efforts on getting politics out of
the system. They placed their confidence in increased
professionalism and centralization of governmental
policy-making, encouraged by the technological
revolution of the first half of the twentieth century
and the emergence of scientific management as a panacea

for government ills.!®

Centralization of services on all levels was
promoted to resolve the problems of <corruption,
incompetence, and lack of responsibility. The machinery

set up by the reform movement gained added momentum
after World War 1II, when the country turned to its
neglected internal needs. Centralization took hold and
public bureaucries expanded beyond all expectations.
Professionalism became an integral part of the
bureaucratic system, in effect internalizing much of the

public-policy process.'!

10. Mario Fantini and Marilyn Gittell, Decentralization:
Achieving Reform ( New York: Praeger Publishers, 1973), p. 3.
11. Ilbid.
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Post World War Il studies of decision-making in

American cities generally agree that power has become

concentrated 1in wurban bureaucratic structures. The
political party, elected officials, business and labor
groups, and civic associations have consequently had a

declining role 1in the development of public policy in

the larger cities.?!?

In theory, American schools are a product of the
local communities in which they reside. But they are
also financed and overseen by state governments. About
three~-fifths of the total elementary and secondary
school budget now come from sources  other than local
property tax. And since they are bound by Constitutional
restraints, they are influenced to some extent by
federal law. It 1s quite a mixture of overlapping
regulations and interests. Most people favor the idea
that whenever possible, school policy should Dbe
formulated by the people who are directly served by the
school. Often it turns out that the community is only
what some particularly aggressive person or group says

it is. Any three people demanding to fire a teacher or

12. Ibid.
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principal can say they represent the community- and who
can prove them wrong? Fortunately, in most towns in
America people can vote for members of a school board
and for school budgets. In this way they can express,
in a highly abstract form, the community will. But in
large cities, such as New York and Chicago, it is much
more difficult for people to give coherent expression to
their views. Decentralization has helped to some extent,
but the fact 1is that at the moment most large-city

dwellers have inadequate access to the formulation of

school policy. And since so many blacks, Chicanos,
Puerto Ricans, and other minorities live in our large
cities, they are particularly vulnerable to the will of
other people. Thus, it is not surprising that many of
them feel that community control is a mockery, in 1its
present state at least. The same opinion is presently

held by those whose children are being bused against

their will. So we end up where " we started: what
community control means depends on where you are, what
you want, who you are afraid of, and how much power you
have."!3

13. Neil Postman and Charles Weingartner, The School
Book, (New York: Dell Publishing Company, 1973), p. 141.
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During the past fifty years, the school and other
public institutions have become increasingly large,
impersonal, and bureaucratic. The word "alienated" is
commonly used to describe how people feel toward some of
the basic institutions. In the case of school,,
decentralization 15 supposed to represent the cure.
Through decentralization, it is believed, people will
get in closer touch with their schools, and thus be able
to participate more meaningfully in decisions affecting

their own children. But there are a few problems.!*

Starting from the beginning, in the liberal
ideology, it has been widely asserted that
centralization is one of the best protections against
the tyranny of provincialism. There can be no doubt that
this is true in many ways. What prevents a community
from deciding that it will prohibit, by law, blacks or

Jews or Catholics from attending its schools? The answer

is, the largest centralized agency 1in the country- the
United States government. It is probably true to say
that, insofar as civil liberties are concerned, the

federal judicial system has done more to protect against

14. Ibid,
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infringement, in this century, than any other
institution. And so the argument ‘“against large,
concentrated power is by no means clear-cut. Such power
can be used, and has been, to protect people from the
whimsical, idiosyncratic, and tyrannical exercise of
localized power."'® Moreover, centralized authority can
undoubtedly accomplish many things that diversified
authority cannot. A serious crisis arises, though, when
centralized authority runs amok- as in the Vietnam war-
or wvhen its bureaucratic structure gets so congealed
that change becomes almost impossible- as in the case of

many centralized school systems. At that point, movement

toward decentralization is almost always healthy.?!®

But the question is "How can decentralization be
achieved without losing, at the same time, all the
benefits of centralization? " This is the puzzle at the

center of most of the controversy over decentralizing
schools. In New York, for example, it was obvious that a
school system of over one million children and 50,000
teachers could not be administered intelligently. But

many questions remain unanswered. The teachers worry

15. lbid. p. 151.
16. Postman and Weingartner, The School Book, p.151.




25

that autonomous communities might disregard hard-earned
protections against arbitrary dismissals. Administrators
worry about how funds will be distributed. Some parents
worry about the schools becoming overly politicized.
These are worries particularly relevant to large-city
systems. OQOutside the cities, you do not find much
centralization- at least not of the type that causes

alienation and gross inefficiency.

2.3 lIssues.

The issues can be summed up like this:"If we really
want neighborhood schools, then neighborhood people must
decide what kinds of schools they want, including who

should teach in and administer them."

Many black and Hispanic parents believe that their
children are being victimized by an uncaring, remote

bureaucracy, and they feel justified in using whatever
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means are at their disposal to wrest control of the
schools from such centralized authority. This means

inevitably that there will be no quiet solutions in the

years ahead.?V

Efforts for new reform through decentralization
have emerged in recent years from the failure of the
American political structure to adjust itself to the
changing needs of society. "Expansion of the bureaucracy
and narrowing of the policy process limits the channels
for the exercise of power, which particularly affects
new, upwardly striving groups." Earlier, immigrants to
the cities had means of mobility available to them; the
unskilled labor force, the local political party; and
government service were major routes for entering the
system. Today, however, America’s economic and political
institutions no longer provide such ready means of
access for new groups. Demands for decentralization and
community control are a reflection of that general
political <circumstance. "The movement represents an
effort by powerless groups to become a part of the

system and, at the same time, to make the system

17. Postman and Weingartner, The School Book, p.152.
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responsive to their needs." They seek a means of shared

responsibility in the allocation of the resources of the

society.!®

In dealing with the issue of political reform in
American cities, one cannot ignore the issue of racism.
The Kerner Commission Report documented much of what has
happened in American cities and demonstrated the key
role racism plays in what 1is defined as the urban
crisis. Urban institutions reflect a basic racist
attitude in their composition and attitude, and attempts
to achieve change will have to appraise this
circumstance realistically. Because the decentralization
movement was spurred by the black community, it is often
viewed only as a spearhead for black control. "The
political manifestation of racism seems to have shifted
from the anti-integration movement to an anti-community
power movement." This cannot be underestimated, in terms
of its importance, as a part of the opposition strategy
in challenging movement toward decentralization and
community control. Many professionals who favor reform

and admit to the shortcomings of wurban institutions

18. Fantini, Decentralization; Achieving Reform, p. 7.
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nonetheless loock to the bureaucratic system and the
professional for internal reform rather than risk a

black power takeover.'?

Particularly because of this fear, it is difficult
to convince many who recognize the need for change that
only through the infusion of new energy from outside the
present system can reform become meaningful or even
possible. The major emphasis in the decentralization
movement until now has been to revise the system from
within : to force a redistribution of power from within
the system itself, that is, to foster state legislation
or a city plan that shifts power from the central city
to a neighborhood agency. Federal programs all embody
provisions for some community role in the program. The
more extreme the demands for opposition to such reforms
of the system, the more extreme the demands for
community control." As the pressures mount and the

opposing stands become more solidified and polarized,

19. Ibid,
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inaction and frustration may increase demands for
destruction of existing institutions and their

replacement by alternate systems."?®

Two results of minority pressure for community

involvement in “"educational decision making are (1)
administrative decentralization and community
participation, (2) administrative decentralization and
commnunity control."” However, regarding community

control, controversy abounds over whether elected public
officials and professional educators or commuiity groups

will have the power and authority to run the schools.?®

The controversy over the decentralization of
schools focuses essentially on the issue of community
control. "School districts can encourage school
improvement through policy statements that promote local

autonomy and ownership. "%

20. Ilbid., p. 8.
21. Allan C. Ornstein, "Administrative Decentralization

and Community Policy: Review and Outlook,” Urban Review v.
15, No. 1 Fall 1983, p. 5.

22. Ibid.
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2.4 Florida.

Although many states have been moving toward
central boards, the opposite is true in Florida. The ten
Regents of Florida have come under attack from
legislators and a feud between the governor and the
legislature over building a quality higher educational

system has the state’s educational system in a state of

turmoil .=

David Rogers discusses both ideological and
managerial precepts that came into play in the school

decentralization struggle that took place in New York

City in the 1970°'s. He describes the impact of
decentralization on one poor predominantly Black
district. Educators will never forget the terms Ocean

Hill-Brownsville.?*

23. Sam Miller, "Florida: Decentralization by the
Legislature,” _Change v. 12, No.7 October, 1980, p. 39.
24. David Rogers, "School Decentralization: It Works,"”

Social Policy Vol. 12, No.4 September, 1982, p. 18. See also
Naomi Levine, Qcean Hill-Brownsville: Schools in Crisis :A

Case History (New York: Popular Library, 1969,
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2.5 The Court.

"Nowhere in the government has the concentration of
authority been more pronounced than in the Court’s
interpretation of our laws, by means of which the Court

has created a number of national standards to be applied

to all state and much individual action." Perhaps even
more national standards have been established by
Congressional laws and Agency regulations. Increasingly

the nation has been made to accept and enforce the same
rules governing such locally controversial matters as
race relations, the conduct of local schools regarding
prayers, curriculum, student relationship to the
school’s disciplinary authority, other student rights,

and public finance. The nation as a whole ocbeys the same

rules regarding the regulation of air pollution, water
pollution, solid waste disposal, health and industrial
safety, sex or race discrimination in employment, food
and drug quality, and social services for the poor, the
aged and children. The nation 1is also subject to
national regulations of banking and finance, money
market manipulation, and taxation policy which shapes

its local &economic activity. Each state and 1local
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community has been encouraged to identify the same local
educational problems as requiring more attention, and to

invest heavily i1n 1limited access highways and mental

health centers. Even our legal procedures have been
standardized among states regarding the need for
counsel, rules of evidence, and characteristics of the

jury system. And the Court has interposed the Federal
Constitution to prohibit state enactments (and thus

standardize the practice) in such widely diverse areas

as policies governing marriage, sex of fenses,
pornography, criminal procedures and punishments,
abortion and sO on. Most of these areas have
traditionally been within State, not Federal,

jurisdiction.?®

For several vyears now, political analysts have
contended that education 1s a relatively closed policy
making system compared to Congress or city councils. By
"closed,” these analysts mean that education is not opén

on a continuous basis to influence from its environment.

25. Thomas W. Vitullo-Martin, "No Exit: The Closing of
Choice in Education,” Paper presented at Annual Meeting of
the American Political Science Association (Chicago, Illinois,
September 2-5, 1976) 32 pages. (U.S. Educational Resources

Information Center, ERIC Document ED 141194 September,
1976).
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Professional educators and school board members have
predominant influence and do not systematically seek
views of the lay community. The government of education
is thus characterized by periods of stability under
dominance of educational officials with little influence
from the community and shorter periods of abrupt change
that often destroy professional careers. These short
periods of public interest are characterized by a

turnover of boards and superintendents.?

The idea of government “"close to the people” has
been an article of faith since colonial days and has
reappeared in different guises in each new epoch in the
nation’s history. It is possible to discern a dominant
motif as each succeeding age has taken up anew the
continuing decentralist-centralist debate. John C.
Calhoun’s doctrine of <concurrent majorities held that
economic and other 1interests were so distinctive in
different parts of the country that each section should
have a veto over national policies. The logical resuit

of this doctrine was to leave most public policy

decisions to the separate states. After the Civil War,
26. Mosher, _The Changing Politics of Education, P.

157.
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the idea of decentralization was linked to the cause of
limited government in the period of industrial growth.‘
The "national idea” in the first half of the twentieth
century was reflected in the progressive expansion of
the federal government’s role in solving state and local
problems. The doctrine of states rights and the
constitutional argument for "dual federalism" gave way
to the forces that saw 1in centralization a fuller
realization or the 1ideals of American democracy. For
years, the centralist tradition has been the carrier of
innovation, while the decentralizers have sought
consolidation and slow change in order to maintain

continuity with the American past.?

By the middle 1960°s, the ideological and political
spectrum had shifted considerably. While centralization
was still proposed by some progressive voices as a
solution to certain problems 1like pollution control and
welfare reform, decentralization became fashionable
among liberals. The 1968 Republican National Convention

declared in its platform that decentralization of power

. 27. George R. La Noue and Bruce L.R. Smith, _The Politics
of School Decentralization, (Lexington, Massachusetts: D.C.
Heath and Company, 1973), p.1l.
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was needed to ‘"preserve personal liberty, improve
efficiency, and provide a swifter response to human
problems." The decentralization idea was a classic case
of political opposites gathering under é common banner.
The 1idea has filtered so deeply into the nation’s
political consciousness that President Nixon, in his
1971 State of the Union Address, spoke the rhetoric if
not the substance of community control in his call for a

"new American revolution."?8

2.6 Battles Over Decentralization

The battles over decentralization intersect with a
number of broader trends affecting the cities- such as
erosion of party loyalties and the fiscal «crisis
affecting state and local governments. The cities have
wanted power and resources decentralized to the city’s
level, but cities have been wary when neighborhoods
seek a further devolution of powers. Also, the states
have sought a larger role in the federal system, and

generally have been less enthusiastic about the

28. lbid. p. 2.
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decentralization when municipalities petition for home

rule.?®

2.7 Key Assumptions.

There are a few key institutional assumptions that
serve to influence operations in a school. Although
there have been gradual adjustments of the assumptions
themselves, the basic thrust and climate generated by
the assumptions remain the  most important “control" on
the behavior of those within the institution. The first
of these givens is that receiving public education is a

privilege and not a right; the second is that the school

1s a place only for a select group, those who satisfy
certain requirements; and the third is that, if those
seeking entry do not satisfy these requirements, those

seeking entry 1literally have no place in the mainstream

of education.?

These assumptions are largely a carry over from the

nineteenth century thinking. Then, schools were indeed
places for the few, not the many- schools were copied
29. lbid., p. 3.

30. Mario Fantini and Marilyn Gittell, Decentralization:
Achieving Reform (New York: Praeger Publishers, 1973), p. 25.
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from those of Western Europe, where broad-based
education had emerged at a time when medievalism and its
authoritarian social institutions still flourished.
American schools were originally intended to screen for
the ministry, later to prepare for the law or science.
The Kind of Knowledge considered most worthy was that
asssembled by scholars and consisting largely of the
"classics.” The task of education was to pass on this
body of knowledge to students; those students who
succeeded were then considered “educated.” Thus, the
present system is a creature more of historical accident

than of sound educational planning.®

2.8 Decentralization.

Do not confuse “decentralization" and "community
invol;emeﬁt." It is one thing to give others a chance to
express views before a decision 1is reached; it is
quite another to give people the power to reach
critical decisions and be willing tc abide by them.
"Decentralization involves not only a dividing up of

administrative responsibility, but a shift of power from

31. Ibid,, p. 26.
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a citywide board to a number of local boards of

education. "32

Yet decentralization 1is no guarantee of school

responsiveness. If New York City, for instance, 1is
broken up into 33 local administrative districts, as
recommended i1n 1its current decentralization plan, any

one of those sub-districts will still be the fourth
largest city school district in the state.
"Decentralization assures neither the kind of identity
that citizens in small towns generally feel with their

schools nor the feeling of ready access to them."3

Decentralization must not be viewed as a panacea,
but as a very real and wunderstandable rebuff to the
educational system from those <citizens our public
schools allege to serve in urban areas. The federal
government’s role in public school education 1is not
public school governance. The public is demanding
control of 1its schools at the local level. If mass
education and the concept of an educated electorate are

to be preserved in a recognizable form, "we must get the

32. Gregory R. Anrig, "The Decentralization Controversy,"
Education Digest, Vol. 51 No. 3 November, 1985, p. 125.
33. Ibid.
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federal government out of the day-to-day operation of
our schools and return school governance to the duly

elected bodies designated by law to control them."3

Cliff Eagleton maintains the centralization of
authority and responsibility 1is rapidly leading to
ineffectiveness in public education and to 1ts
irrelevance in modern America. If successful American
education and a successful free society are intertwined,
America’s leadership should address public goals which
lead toward decentralizing the decision-making process

within this institution.3

2.9 Texas.

Local school boards and school administrators in

Texas have long complained of intrusions by the state

and federal governments into the schools. The myriad
state and federal reports and guidelines, which have
always accompanied state and federal funds, have been a

source of irritation, but little more.

34. John H. Holcomb, "The Public Wants Its Schools Back,"
Education Digest, Vol. 48 No.8 April, 1983, p. 18.
35. Cliff Eagleton, "Returning Public Schools to Local

Control," _Education Digest, Vol. 50 No. 7 March, 1985, p.
14.
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Despite the restrictions attached to the receipt of
state and federal funds, local school boards in Texas
have traditionally enjoyed substantial autonomy 1in
providing for the education of the children living in
the school districts. The state legislature and the
state board of education have specified only that each
of the more than 1,100 independent school districts in
Texas must provide a "well-balanced curriculum" -giving
local boards considerable latitude 1in defining and
implementing that directive. Consequently, each district
has established its own goals and priorities and
developed its own curriculum and evaluation processes
within the broad framework provided by the state and in

line with current accreditation standards.3

Now, suddenly and dramatically, the rules of the
game have changed. In Texas Education Code 21.101, the
state board of education has clearly defined "well-
balanced curriculum," and the state has told local

school boards, "Thou shalt teach it!" The Code goes on

36. Michael G. Killian, "Local Control- The Vanishing

Myth In Texas,”" Phi Delta Kappan, Vol. 66 No. 3 November,
1884, p. 192.




41

to make clear that " the State Board of Education is the

primary policy-making body for public education."?’

Texans have long been proud of the fact that the
system of public education is responsive to the needs of
local students and the local community as these needs
are identified by locally elected school boards. Many
citizens have celebrated local control as oqe.of the

school system’s greatest virtues.?

Inequality of educational opportunity became more
and more evident in Texas. Critics repeatedly pointed
out the disparities that existed among local school
districts in the ability to support éducation; these

fiscal inequalities were also challenged in the courts.

Given the situation, it\is not surprising that in
1882 the sixty-seventh Texas legislature mandated
sweeping changes in the schools. The reform legislation,
House Bill 246, began by repealing all existing
curriculum mandates--447 courses and topics, ranging
from high school algebra to the protection of birds on

their nests--that had been added to the curriculum since

37. Ibid.
38. Ibid., p. 193.
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1949. House Bill 246 told exactly what the ‘“"well-

balanced curriculun" would include.

House Bill 246 also requires local school boards to
enact policy changes that will significantly weaken the
board’s autonomy to determine local curricula. Boards
that fail to make these changes will jeopardize the
chances for accreditation and thus for state funds. In
addition, House Bill 246 mandates major changes in
teacher preparation programs and raises certification
standards dramatically. Thus, in Texas, educatiocnal

reform has meant more state control. From now on, the

primary function of local boards will be to implement

state mandates.*®

Across Texas, local school board members are
suddenly faced with loss of autonomy in decisions
related to most areas of school operation. No longer do
local school boards have wide discretion in establishing

policies on curriculum or educational philosophy.

39. Ibid.
40. Ibid., p. 194.
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Increased state control of education has several

advantages. For example, every student in Texas-
regardless of the district- will receive a sound
education, 1if the student chooses to take advantage of

the opportunities that are available. Moreover, salaries
for Texas teachers have increased significantly, and the

state is now trying to recognize and reward master

teachers.

At the same time, increased state-~level control of
Texas education has its disadvantages. Chief among these
is the fact that members of the state board of education
are now appointed- and thus no longer directly
accountable to local constituents. Local control has

suffered a mortal blow in Texas.

Scattered across the United States are small,
generally homogeneous communities that still try to run
the communities’ political lives as though the United
States were not a massive nation-state with a single,
centralized culture, fostered by a common kind of
schooling and cemented by universal access to the
monolithic messages of television and McDonald’s. In the

lives of these rural citizens, the tension between
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Jeffersonian and Hamiltonian political philosophies

still has daily force.*

2.10 Nonintervention.

Not all the efforts to maintain local authority

manifest themselves as power struggles, and not all of
the efforts revolve around the schools. There are
states in the Great Plains in which the notion of
nonintervention in local affairs 1is still the political
norm. There are localities in which school issues have
been resolved to the general satisfaction of the public,
but the question of standards for police protection or
reduction in post office service have become the focus
of heated debate. However, schooling 1s often a
tinderbox, partly because it involves children and
partly because many small communities consider local
schooling to be the last area over which communities

have a prayer of maintaining control.*?

41. Faith Dunne, "Good Government vs. Self-Government:
Educational Contreol in Rural America,”_Phi Delta Kappan,
Vol. 65 No. 4 December 1983, p. 254.

42. lbid.
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Small rural communities see the local school as the
font of the communities’s continuing existence. The
relationships and loyalties formed in the school are
expected to yield dividends in the form of a new

generation of local citizens who will support the values

that keep the community alive.

The rural citizenry as a whole frequently sees the
school as the center of daily community life, regardless
of whose children are enrolled in school at the moment.
School life seems to have a function that goes beyond
entertainment, attending a varsity athletic event or a
school play 1s an affirmation of membership in the
community, a statement of the relationship between the

individual and the place, which confirms important ties.

Given the importance of the school to the self-
image of many rural communities, it should not be
surprising that education has become the ground for
last-ditch battles between the "locals”"” and the

"experts." Both locals and experts profess that the
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central problem is one of educational quality, though in

most cases the real issue is educational control.*?

Joseph Murphy maintains the states should take an
active and direct role in education reform; supporting
school reform effort, providing technical assistance,
defining and controlling educational content, and
assessing the outcomes of education. This is what the

legislature in Texas did.*

Jack Schuster says the national level education
policy 1s being rapidly decentralized which offers

options to proponents of a vigorous federal role in

education.*®

Donald Sanders maintains that prevailing trends in
American education—~ centralization, bureaucratization
and hyperrationalization- are being pressed wupon the
institutions of schooling through current modes of

educational change. Sanders says a better approach is to

43. lbid.
44. Joseph Murphy, et.al "A Stronger State Role in

School Reform,” Educational Leadership, Vol. 12 No. 2
October, 1984, p.20.

45. Jack Schuster, "Out of the Frying Pan: The Politics

of Education in a New Era,” Phi Delta Kappan , Vol. 63 No.
9 May, 1982, p.588.
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increase human control over education locating

responsibility for educational improvement with the

teachers themselves.*
2.11 Primary Role of Government.

The primary role of the federal and state
governments should be to provide resources and
stimulation for the major decisions and changes at the
school level. A first step toward achieving this goal
would be a reorientation of priorities from the turn-of-
the-century reforms of centralization, depoliticization,
expertise and civil service competence. The new
priorities would be increased representation, the school
as the wunit of governance, and decentralization.
Conflicting wvalues inherent 1in education would be
brought into the open, not obscured behind a facade of

professional expertise.*

46. Donald P. Sanders and Marian Schweb, "Schooling and

the Development of Education,” Educational Forum, Vol. 45
No. 3 March 1971 p. 270, Education Resources Information
Center ERIC Document 245256.

47. Mosher, The Changing Politics of Education, p. 166.




48

The central office has a crucial support role for
staff and parents’ training, evaluation, and oversight.
The role of the central office will be more extensive in
the high schools because of such needs as work-study and
of f-campus programs that can best be coordinated
centrally. Experience in other states such as Florida
demonstrates that school site decision making requires

preparation for principals, teachers, and parenés.

One type of governance plan embodies the
recognition that it 1is the individual school, rather
than the entire district, that is the «critical link

between the child and the substance of education. The
school site is also large enough to have relevance for
state aid formulas. There 1is a need to know whether
money for special federal and state programs is reaching
the schools with the most needy pupils. Even in school
districts with three or more schools, it is the local
school site that is the biggest concern to many parents.

In addition to what is done in government, the issue of
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how things are done and how people feel about their

governance 1s crucial .+®

Governors and state legislators are installing top-
down mandated, statewide reform in the way teachers are
paid; and state education departments, prodded by task
force reports, are demanding a larger core of required
curriculum. At the same time that industry 1is
dismantling its top-down structure to achieve
participatory management, schools are being pushed into

greater degrees of centralization.*®

The impulse to reform the schools from the top down
is understandable; it is consistent with the history of
management science. The explicit model for such reform
was the factory; the teacher was the worker on the
assembly line of education; the student, the product;
the principal, the foreman; the superintendent, the
chief executive officer; the school board, the board of

directors, and the taxpayer, the shareholder.®

48. lbid. p. 168.
48. John C. Prasch, "Reversing the Trend Toward

Centralization," Educational Leadership, Vol. 42 No. 2
October, 1984, p. 27.

50. Dennis P. Doyle and Terry W. Hartle, "Leadership in
Education: Governors, Legislators, and Teachers,” Phi Delta
Kappan, Vol. 67 No. 1 Sepember, 1985, p. 24.
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States change policy through statutes and

regulations, which have a standardizing effect.
Moreover, the new focus of state policy making is aimed
at the core of instructional policy, including what

should be taught, how it should be taught, and who

should teach it .%!

State regulations cannot be easily adapted to the
diverse contexts of local school sites. State goals are
sometimes in conflict with one another. For example,
state policies designed to attract and retain highly
qualified teachers are clearly in conflict with state
policies designed to insure that a certain minimum
amount of content is covered in all c¢lassrooms.
Outstanding teachers are attracted to a profession that

offers independence and an opportunity to be creative.®?

A few years ago, state-mandated testing was often
viewed as an unnecessary intrusion by the state into
local affairs. But today, state legislatures, state

departments of education, local school districts, and

51. Michael W. Kirst, "The Changing Balance in State and

Local Power to Control Education,” Phi Delta Kappan, Vol.
66 No. 3 November, 1984, p. 190.

52. Ibid.
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test publishers are all working together to bring about
more state-mandated testing and to generate more-
comparative data. In the eighties, testing is becoming

the preferred means of trying to affect change in

education.?

State mandates work better for some policy changes
than for others. For example, state mandates can move
local policies toward higher academic standards through
state <curricular requirements and tests. But other
objectives, such as increasing the amount of homework,
are best encouraged through state technical assistance
rather than through a state mandate requiring a

specified number of hours of homework each week.3*

An aggressive stance by the states on these
instructional 1issues forces policy makers to make
tradeoffs and seek some balance between state and local
control, between strategies that insure compliance and
strategies that offer technical assistance. More

regulation in curricular areas might be accompanied by

53. Beverly Anderson and Chris Pipho, "State-Mandated

Testing and The Fate of Local Control,” Phi Delta Kappan,
Vol. 66 No. 3 November, 1984, p. 210.

54. Kirst, "The Changing Balance...", p.190.
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deregulation somewhere else--perhaps in state
categorical programs. In addition, state education
agencies often lack specialists in curriculum and
instruction who are capable of providing needed

technical assistance to local educators. For example, in
1982 the Department of Public Instruction in California
had ten nutritionists and 12 child-care facility
specialists on its staff-- but only one half-time

specialist in mathematics.33

The states are playing a large role in instruction
in the 1980°s because of a lack of initiative and power
at the local level and in the professional
organizations. Local school boards, administrators,
teachers, parent/ teacher organizations, and taxpayers
are playing purely reactive roles. Nor have statewide
organizations of school boards or administrators devised
specific plans and urged the states to monitor the

results of implementing plans in the local districts.

55. lbid,
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These organizations lack the capacity for policy
analysis that the states have built in the vears

betweeen 1965 and 1980.%¢

Many of the new state initiatives focus on
curriculum mandates, particularly graduation
requirements. Local considerations can influence the

curriculum at the local level, and many of the reformers
feel that granting local districts too much leeway in
setting curricular requirements could deprive students

of an opportunity to study essential subjects in

sufficient depth.

The recent spate of reports on the state of
education nationwide is indicative of a loss of
confidence in the ability of local authorities to
provide high-quality education. Consequently, state

legislatures have felt compelled to step in and preempt

local discretion.®”

Yet the literature on effective schools suggest

that the most important changes take place when those

responsible for each school are given more
56. Ibid.

57. Ibid.
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responsibility rather than 1less. While centralization
may be better for naval units, steel mills and state
highway departments, the effective schools literature
suggests that it is more important that principals,

teachers, students and parents at each school have "a

shared moral order."?®

2.12 National Governors’ Conference.

The nation’s governors called for a radical
overhaul of public education, including establishing
procedures where states can intervene to educate

children "in districts that cannot or will not respond

to repeated evidence of systemwide failure."

"We‘re tackling seven tough issues that
professional educators wusually skirt," said Tennessee
Governor Lamar Alexander, chairman of the National

Governors’ Association.?

58. Chester E. Finn, Jr. "Toward Strategic Independence:
Nine Commandments for Enhancing School Effectiveness,” Phi
Delta Kappan, Vol. 65, No. 8 April, 1984, p. 523.

9. John Monk, "Governors Call For Overhaul of

Education,” The Charlotte Qbserver Sunday, August 24, 1988,
Section A p.l.
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Among the goals and recommendations in the 171 page

study, were:

Governors should support the creation of a national

board of professional teacher standards.

States should develop ways to evaluate principals,

including setting up statewide centers to evaluate

administrators.

Families should Dbe allowed to select--within

limits--which public schools they want their children to

attend within a state. "Providing choice among public
schools is another form of accountability," the report
says.

Parents need better ‘"report cards" about what

students know and can do.

The states, not the federal government, have the
constitutional responsibility to improve the nation’s

educational systems.
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Fair career-ladder salary systems for teachers

should be worked out that recognize differences in

teacher competence.*®

The Carolinas have already implemented a few of the

measures, including some of the most far reaching

proposals.

In South Carolina, the 1984 Education Improvement
Act authorizes the state school board to intervene in

local districts where educational standards are not

being met. South Carolina also instituted a principal
assessment center. Both states have begun programs for
targeted 4-year-olds considered likely to have
educational deficiences. And several North Carolina
school districts, including Charlotte-Mecklenburg
Schools, have implemented teacher career—ladder
programs.

The governors’ recommendations are advisory. By the
clout of their public positions, the governors said they

want to influence the nation‘s quality of life by

60. Ibid.
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setting an agenda for better education during the next

five years.

Besides jobs, the report mentions several reasons

why Americans should be concerned about poor public

education today:

One-third of U.S. college freshmen read below a

seventh grade level.

U.S5. eighth graders’ math skills rank ninth among

12 major industrial countries in the world.

Politically the report 1is likely to benefit the
governors. Being for education is akin to being against

taxes.

2.13 Justice Powell and Education.

In his tenure on the United States Supreme Court,
Associate Justice Lewis F. Powell, Jr. has emerged as a
key figure 1n cases dealing with education. With the
Court frequently split five to four on school cases,

Justice Powell is often the swing vote, and even when
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in the minority, his disenting opinions have exerted
significant influence on later decisions. His
Jurisprudence in this area devolves from the extensive
experience as a school board president and member of the
Virginia Board of Education, and reflects his
recognition of the competing forces at play in American
public education. Justice Powell’s opinions reflect his
attempt to balance these forces, to find a proper
equilibrium between individual rights and those of the
community. The strengths and weaknesses of Powell’s

decision-making can be seen 1in school management

cases . %

Justice Powell believes in the importance of local
control in education. His emphasis on educational policy
is primarily a matter of local control. Phrases common
to Justice Powell’s opinions are "balancing,” " case by

case analysis,"” and "an accommodation of competing

values." This fails to yield a rule of law which can be

clearly understood and consistently applied.

61. Melvin I. Urofsky, "Mr. Justice Powell and Education:
The Balancing of Competing Values,”" Journal of Law and
Education, Vol. 13 No. 4 October, 1984, p. 581.
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Justice Powell maintains aliens not wishing to
become citizens should not be allowed to teach, but
aliens who want to be "Americans," even if illegally,
should be taught. In a case whose ramifications are yet
to be explored, the Court by a narrow margin held that
denial of a free public school education to undocumented
alien children is a violation of the equal protection

clause of the Fourteenth Amendment .%?

Even when Justice Powell has extended
constitutional rights, as was done to some extent in
Youngberg v. Romeo, Justice Powell has attempted to
avoid more than minimal intrusion by the courts into
local control. 1In this case the Court held that a state
must provide institutionalized mental patients (in this
case a severally retarded man) minimum training adequate
to ensure safety and freedom of movement. Justice
Powell found a constitutional right to "minimally
adequate and reasonable training,”" the first time the
Court had gone so far as to wuphold rights of the
retarded or handicapped to some form of education even

if, as in this case, it was merely to train the patients

62. Plyer v. Doe, 457 U.S. 202 (1982).
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so as to "ensure safety and freedom from undue

restraint . "

While this may be stretching the definition to
include this as an “"education" case, the function of
training for the mentally retarded or physically
handicapped is certainly analogous to schooling for
“normal" persons. At the time of the suit Nicholas Romeo
was thirty~three years old, but had the mental
capacities of an eighteenth-month old child. After the
death of his father, his mother, no longer able to care
for him by herself, had him committed to Pennhurst State
School and Hospital, where, in order to restrain him,
the staff routinely tied him to his bed or chair for
long periods of time. In part this was protective, but
nonetheless Romeo suffered injuries on 77 separate
occasions, and the hospital had made no effort to train
him to take care of himself even within the admittedly

narrow limits of his ability.**

63. Youngberg v. Romeo, 457 U.S. 307 (1982).
64. Ibid. at 319.
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Justice Powell thinks the courts should interfere
as little as possible in the schools, since courts are
the governmental agencies least qualified to set policy.
But while this flexible, case by case analysis in
Justice Powell’s hands may yield the results the Justice

believes desirable, primarily the noninterference by the

courts in school affairs, in other hands just the
opposite may occur. The Court has not overlooked the
worth of local control, but rather it has given it less

importance in its overall evaluation than Justice Powell

would have preferred.?®

For Justice Powell, schools involve a host of
community values, and so long as basic constitutional
rights are not transgressed, the Justice believes local

interests and values should determine policy. A teacher,
according to Justice Powell, serves as a role model for
students, exerting a gubtle but important influence over
the students’ perceptions and values. Thus, through both
the presentation of course materials and the example the
teacher sets, a teacher has an opportunity to influence

the attitudes of students toward government, the

65. Urofsky, "The Balancing of Competing Values,” p. 605.
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political process, and a citizen’'s social

responsibilities.%

In Rodriguez, Justice Powell said no group of
children was singled out by the State and then penalized
because of the parents’ status. Rather, funding for
education varied across the State of Texas because of
the tradition of 1local control. In this case, Justice
Powell discussed at length whether education is a

fundamental right and therefore subject to searching

equal protection analysis.®

In this chapter, the literature about
centralization has been reviewed. In Chapter Three,

state statutes of the Sun Belt states will be analyzed.

66. lbid., p. 601.

67. San_Antonio School District v. Rodriguez, 411 U. S.
1.(1873).
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Chapter 3

Analysis of Sun-Belt Statutory Approach to Public

Education

3.0 Introduction.

In spite of the strong tradition of local autonomy
for the schools, the states have taken the stronger role

in education in the last twenty years. Today state

legislatures are making-- and state departments are
carrying out-— policy in areas that used to be handled
solely by local school boards. Chapter 3 is organized
along the following lines: 3.1 Curriculum Reform; 3.2

Graduation Requirements; 3.3 College Admissions; 3.4
Student Evaluation/Testing; 3.5 Instructional Time; 3.6
Longer School Day; 3.7 Longer School Year; 3.8 Master

Teachers/ Career Ladder Plan.

3.1 Curriculum Reform.

Table 3-1 indicates that ten Sun-Belt states have
enacted curriculum reform legislation and that eight
legislatures have proposed statutes. Only Missouri,

Oklahoma and Georgia have had no action as yet.




J= Proposed X= Enacted Y= No Action As Yet

CHAPTER THREE
CENTRALIZATION OF PUBLIC EDUCATION GOVERNANCE
LEGISLATION AND LITIGATION: 1966-1986
TABLE NUMBER ONE

CURRICULUM KREFORM

ALABAMA | X
ARIZONA X
ARKANSAS X
CALIFORNIA X
COLORADO 0
FLORIDA 0
GEORGIA ¥
KANSAS 0
KENTUCKY X
LOUISIANA X
MISSISSIPPRI 0
MISSOURI Y
NEVADA o
NEW MEXICO X
NORTH CAROL INA 0
OKLAHOMA | y
SQUTH_CAROL INA 0

TENNESSER X




O= Proposed X= Enacted Y= No Action As Yet

TEXAS X

UTAEL Q

VIRGINIA X
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The legislature of Florida has tried
decentralization of the schools by legislative act. One
entry in Florida School [Laws begins "It is the finding
of the Legislature that a comprehensive prescriptive
program of primary education... is needed in order to
improve the results of public education in this state in

all grades in years to come.'"!

In Florida, the state’s school boards association
has asked the state senate to put a moratdrium on new
education legislation wuntil the impact of a bevy of
measures recently enacted is fully understood. Among the
new laws : one that requires students to earn 24
credits—- most in strict academic courses--before they
can be graduated; several that will combine by 1986-87
to require all tenth grade students to write a paper
every week of the school year; and one that requires
students to take three years of both mathematics and

science. See table 3-1 on pages 64-65.%

1. Florida School Laws 1985 Edition, Chapters 228-246,
Section 230.2312, Florida Statutes, Department of Education,
p.54

2. Florida School Laws 1985 Edition, Chapters 228-246,
Section 233.011, Florida Statutes, Department of Education,
Ralph D. Turlington, Commissioner of Education, p. 120.
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Section 228.0855 sets up the Florida Model Schog]
Consortia establishing one or more secondary schools or

elementary schools operating as prototype technology
schools throughout Florida. A designated school shall be

administered by a logal model school board of trustees.®

The State Board of Education 1is the chief policy
making and coordinating body or public eduéation in
Florida. The State Board has the general powers to
determine, adopt, or prescribe such curriculum, rules,
regulations, or standards as are required by law or as
the State Board may find necessary for the improvement

of the state system of public education.*

House Bill 246 in Texas requires local school
boards to enact policy changes that will significantly
weaken the local boards’ autonomy to determine local
curricula. H B 246 bégan by repealing all existing
curriculum mandates. The lawmakers went on to mandate
that each school district "shall offer a well-balanced

curriculum." In Education Code 21.101, the state board

of education has clearly defined “"well-balanced

3. Florida School Laws, p. 12.
4. Florida School Laws, p. 13.
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curriculum,” and the state has told local boards, "Thou

shall teach it!"*

House Bill 72 in Texas requires school districts
to offer prekindergarten classes if the school district
can identify 15 or more children who are unable to speak
English or who come from families whose income is below
the subsistence level. However, school districts may be
exempt from the rule if the district must construct new

classrooms in order to offer the program.®

Local instructional plans may draw upon state
curriculum frameworks and program standards as
appropriate. The responsibility for enabling all
children to participate actively in a balanced
curriculum which is designated to meet individual needs
rests with the local school districts. Districts are
encouraged to exceed minimum requirements of the law. A
primary purpose of the public school curiculum in Texas
shall be to prepare "thoughtful, active citizens who
understand the importance of patriotism and can function

productively 1in a free enterprise society with

5. Texas School Law Bulletin, Section 21.101, Texas
Education Code, p. 157.

6. lbid.
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appreciation for the basic democratic values of the

State of Texas and national heritage."’

A new legislative idea surfaced in Alabama that
would limit the hours that high school students could
work after school on part-time jobs. With the passage of
this bill, teenagers between the ages of 16 and 18 will
not be permitted to work later than 10 p.m. on school
nights.® The bill was introduced by State Senator James
Bennet and State Representative Hoyte Trammell, with the
support of the Alabama Education Association. The goal
of the bill is to " increase student achievement by
making students more attentive in the <classroom."”
vStudents under the age of 16 will not be allowed to work
later than 7 p.m. on nights preceding school days.
Moreover, the younger teenagers will not be allowed to

work more than 18 hours each week.?

7. Texas School Law Bulletin, Section 21.101 (d), Texas
Education Code, p. 158.

8. Chris Pipho, "A Bumper Crop of Education Activity,"”
_h.L_D.&LSA_L%EE_&. Vol. 68, No. 1 September, 1986, p. 6.

Code of Alabama, 1975 Vol. 13, Section 16-1-19, and
Section 16-8-28 revised 1986.
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Senate Bill 813 in California is anchored in a set
of seriously flawed assumptions about teaching,
schooling, and the role of the state in generating.
change. State level policy makers assume that teaching
is closer to making cafs than to carving marble. S B 813
aims to change what happens between a teacher and a
student. The law includes provisions that tell teachers
what to teach and héw much time to spend teaching it; it
sets grade level standards, specifying which tests to
give; and it mandates how teachers are to be trained,

selected and evaluated.!®

3.2 Graduation Requirements

As table 3-2 on pages 71-72 shows, eighteen of the
twenty-one Sun-Belt states have enacted legislatipn
requiring tougher graduation requirements. The other
three, Colorado, Mississippi and South Carolina have
proposed legislation requiring more units for

graduation.

10. California Educatijon Code, sections 1741 and 1752.
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O= Proposed X= Enacted Y= No Action As Yet

CHAPTER THREER
CENTRALIZATION OF PUBLIC EDUCATION GOVERNANCE
LEGISLATION AND LITIGATION: 1966-19886
TABLE NUMBER TWO

GRADUATION REQUIREMENTS

ALABAMA X
ARIZONA X
ARKANSAS X
CALIFORNIA X
COLORADO 0
FLORIDA X
GEORGIA X
KANSAS X
KENTUCKY X
LOUISIANA X
MISSISSIPPI 0
MISSQURI X
NEVADA X
NEW_MEXICO X
NORTH CAROLINA X
OKLAHOMA X

SOUTH CAROLINA

O

TENNESSEE X




O= Proposed X= Enacted Y= No Action As Yet

TIEXAS X

UTAH X

VIRGINIA X




73

In Louisiana, the state board of education recently
changed high school graduation requirements so that by
1988, all students in the state will have to pass three
years of mathematics (two years of algebra and one year
of geometry) and two years of science (one year of

biology and one of chemistry) to obtain a diploma.?!?

Arizona has revised Statutes Title 15, sections 341
and 342, which address general powers and duties of
local school district Governing boards. This section
sets up a Governing Board whose duty is to prescribe and
enforce rules for the governance of the schools, not
inconsistent with state law or rules prescribed by the

state board of education.

The Governing Board prescribes the course of study,
competency requirements and criteria for the promotion

and graduation of pupils as provided 1in sections 15-

701.01%2

11. Louisiana State Statutes, Section 2.099.00 which
requires 23 Carnegie units of credit and the passing of the
Eleventh Grade Graduation Test.

12. _Arjizona Revised Statutesg, Title 15, Sections 341, 342
and 15-701.01
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Califeornia’s Senate Bi;l 813 was to put steel in
the graduation requirements and to direct students to
sit longer in school and take more tests. Since state
officials viewed teachers as part of the problem, the

law raised beginning salaries.!3

The Georgia Education Review Commission issued a
report in December, 1984, spelling out 77 skills that
all high school students must master before graduation.
At the same time, says a recent publication of the
United States Department of Education, the Georgia State
Board of Education is working on ‘"specific curriculum
requirements for all grade levels in all subject
areas."! And while Georgia is upgrading its science and
mathematics requirements for graduation, the shortage of
teachers in these disciplines 1s so acute that some
Georgia school systems are exploring the possibility of

importing teachers from Germany.?!?

13 ~Galifornia Education Code, Sections 1741 and 1752.

. Official Code of Georgia Annotated, section 20-2-
941 et sedq.

5. _0.C.G.A, section 20-2-940.
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At the high school level in New Mexico, graduation
requirements have been increased. Each student entering
the ninth grade will be required to prepare an

individual program of study, to be signed by a parent or

guardian. This program must include four years of
English, three years of mathematics, two vyears of
science, three years of social science, one year of

physical fitness, one year of communicatibn skills (with
the major emphasis on writing and speaking), and nine
elective units. Beginning in the 1987-88 school year,
all courses offered for graduation credit must include a
final examination for all students. Moreover, students
are not to receive high school diplomas unless the
students pass state competency tests in the éreas of
reading, English, mathematics, science and scocial

science.?'®

3.3 College Adnissions

As table 3-3 on pages 77-78 shows, nine states have

enacted statutes on college admissions, five have

16. New Mexico Statutes Annotated, section 22-10-20.




proposed legislation and

yet.

seven have taken

76

no action as




0= Proposed X= Enacted Y= No Action As Yet

CHAPTER THREE
CENTRALIZATION OF PUBLIC EDUCATION GOVERNANCE
LEGISLATION AND LITIGATION: 1966-1986
TABLE NUMBER THREE

COLLEGE ADMISSIONS

ALABAMA Y

>

ARIZONA

ARKANSAS

CALIFORNIA

COLGORADO

FLORIDA

GEORGIA

< i I 10 KX 1O

KANSAS

KENTUCKY

LOUISIANA

MISSISSIPPI

MISSQURI

NEVADA

< 10 K <KX

NEW MEXICO

NORTH CAROLINA

=<

OKLAHOMA 0

SOUTH CAROLINA Y

TENNESSER Y




0= Proposed X= Enacted Y= No Action As Yet

TEXAS Y

UTAH Y

VIRGINIA O

~J

R3]
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Students have the right to attend college when the
students meet the admissions requirements set up by the

Board of Trustees of the college.?’

17. Kentucky School Laws, Conduct of Schools, Section
158.140, p. 201,
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3.4 Student Evaluation/Testing

Table 3-4 on pages 81-82 shows 14 states have
enacted legislation regarding student
evaluation/testing. Four states, Arizona, Colorado,
Oklahoma, and South Carolina have proposed legislation

and three, New Mexico, North Carolina and Utah have

taken no action as yet.




O= Proposed X= Enacted Y= No Action As Yet

CHAPTER THREE
CENTRALIZATION OF PUBLIC EDUCATION GOVERNANCE
LEGISLATION AND LITIGATION: 1966-1986
TABLE NUMBER FOUR

STUDENT EVALUATION/TESTING

ALABAMA X
ARIZONA 0
ARKANSAS X
CALIFORNIA X
COLORADO 0
FLORIDA X
GEORGIA X
KANSAS X
KENTUCKY X
LOUISIANA X
MISSISSIPPI X
MISSQUR] X
NEVADA X
NEW_MEXICO Y
NORTH CAROLINA Y
OKLAHOMA 0
SOUTH_CAROLINA 0

TENNESSERE X




O= Proposed X= Enacted Y= No Action As Yet

TEXAS X

UTAII Y

VIRGINIA X

O
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Educational screening and evaluation of students in
Louisiana is a requirement of the schools. According to
section 2.057.00 of the Education Code, each school
shall have a committee at the school building level that
shall ensure that educational screening activities is

conducted.®

In Kentucky, the results of student
evaluation/tests shall be published in the local
newspaper by October 1 of each year. Section 158.690 of
the _Revised Kentucky Statutes says the local boards of
education shall publish an annual performance report on
district accomplishments and activities pertaining to
product goals including retention rates and student
performance on basic and essential skills tests by

school and grade level.?!?

Missouri considered passing a reform bill for
several years before passing H. B. 463, the Excellence
in Education Act of 1985. One of the provisions of the

new law 1is that a joint committee of the general

18. _Bulletin 1508, Pupil Appraisal Handbogk, State of
Louisiana.
19. Kentucky Schogl Laws, Annotated, Section 158.690,

p. 214.
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assembly must be convened, first in 1988 and then every
fourth year thereafter, to review and study the public
schools and to make recommendations for legislative
action. This provision for legislative oversight appears
to be a unique requirement in a state reform law. The
new law provides for student competency testing in all
basic skill areas, requires each school district to
establish a policy on discipline, and sets up an
"incentives for school excellence" program in which a
21-member advisory committee 1is to help the State
Department of Education develop inservice training

programs and a wvariety of school and community

projects.?®

North Carolina’s testing program covers grades 3, 6
and 9 with the California Achievement test. School units
have the option of testing the other grades from local
funds. The competency test has been moved from the
eleventh grade to the !enth grade so that more time can

be spent with those who need help to graduate.

20. Vernon‘'s Annotated Missouri Statutes, Vol. 2 A
Section 162.8621
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3.5 Instructional Time

Table 3-5 on pages 86-87 shows ten states have
enacted legislation on the length of the instructional
time. Eight states have proposed statutes and three,
Nevada, North Carolina and Utah have shown no action as

yet although North Carolina may have a statute proposed

soon.
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O= Proposed X= Enacted Y= No Action As Yet

CHAPTER THREE
CENTRALIZATION OF PUBLIC EDUCATION GOVERNANCE
LEGISLATION AND LITIGATION: 1966-1986
TABLE NUMBER FIVE

INSTRUCTIONAL TIME

ALABAMA X
ARIZONA 8)
ARKANSAS X
CALIFORNIA X
COLORADO 0
FLORIDA X
GEORGIA o)
KANSAS 0
KENTUCKY X
LOUISTANA X
MISSISSIFPI 0
MISSOURI X
NEVADA Y
NEW _MEXICO 0
NORT! CAROL INA Y
OKLALIOMA 0
SOUTH_CAROLINA 0

TENNESSEER X




O= Proposed X= Enacted Y= No Action As Yet

TEXAS X

UTAH Y

VIRGINIA X

)
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In Louisiana, section 2.037.11 requires the minimum
school day to include 330 minutes of instructional time

exclusive of recess, lunch, and planning periods.?

Texas requires a 45 minute planning period during
the seven hour school day. Section 13.902 requires a
period of not less than 45 minutes for parent-teacher

conferences, reviewing students’ homework and planning

and preparation.®

In Kentucky, section 158.060 declares six hours of
actual school work shall constitute a school day. The
daily session, including recesses and intermissions,
shall not exceed nine hours in a twenty-four hour

period, or a school day.#®

Oklahoma has a six hour school day of
instructional time for any group of pupils other than
nursery, Kkindergarten, or first grade. The State Board

of Education defines the amount of instructional time in

the school day.?

21. Loujsiana Revised Statutes, Section 17:154.1

22. Texas Schogl Laws, Section 13.902, p. 75.

23. Kentucky School Laws, Section 158.060, p. 194.

24. QOklabhoma Statutes Annotated, Title 70 Section 1-111.
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3.6 Longer School Day

North Carolina, Arkansas, Florida and Louisiana are
the only four states that have enacted statutes for a
longer school day. Table 5—6 on pages 90-91 shows five
states: Georgia; Mississippi, Missouri, South Carolina

and Utah have proposed legislation. Twelve states have

taken no action as yet..




0= Proposed X= Enacted Y= No Action As Yet

CHAPTER THREE
CENTRALIZATION OF PUBLIC EDUCATION GOVERNANCE
LEGISLATION AND LITIGATION: 1966-1986
TABLE NUMBER SIX

LONGER SCHOOL DAY

ALABAMA Y
ARIZONA Y
ARKANSAS X
CALIFORNIA Y
FLORIDA X
GEORGIA 0
KANSAS Y
KENTUCKY Y
LOUISTANA X
MISSISSIPP] 0
MISSQURI 0
NEVADA Y
NEW _MEXICO Y
NORTH CAROL INA X
OKLAHOMA Y
SOUTH CAROLINA 0
TENNESSEE Y

TEXAS Y




O= Proposed X= Enacted Y= No Action As Yet

UTAH o

VIRGINIA Y
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In Florida, the school day has been lengthened so
that all grades above the third shall comprise not less

than 5 net hours excluding intermissions.?

In North Carolina, the State Board of Education has
ruled that a school day must include six hours of

instruction. See the table on pages 90-91.

3.7 Longer School Year

As Table 3-7 on pages 93-94 shows a longer school
year has been enacted in five states. The five states
are: Arkansas; California; Florida; North Carolina; and

Tennessee.

25. Florida School Laws, Chapter 228, section 228.041
subpart 13.




0= Proposed X= [Enacted Y= No Action As Yet

CHAPTER THREE
CENTRALIZATION OF PUBLIC EDUCATION GOVERNANCE
LEGISLATION AND LITIGATION: 1966-198%6
TABLE NUMBER SEVEN

LONGER SCHOOL YEAR

ALABAMA Y
ARIZONA o
ARKANSAS X
CALIFORNIA X
COLORADO 0
FLORIDA X
GEQORGIA o)
KANSAS Y
KENTUCKY Y
LOUISTANA Y
MISSISSIPPI 0
MISSOURI Y
NEVADA 0
NEW_MEXICO Y
NORTH CAROLINA X
OKLAHOMA _ Y
SOUTH CAROLINA 0

TENNESSERE X

93



O= Proposed X= Enacted Y= No Action As Yet

TEXAS Q

UTAEH Y

VIRGINIA o
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In North Carolina, the same bill that added one
hour to the length of the school day, added twenty days

to the length of the school year.?

Eight states have taken no action as yet. The eight
states are : Alabama; Kansas; Kentucky; Louisiana;
Missouri; New Mexico; Oklahoma; and Utah. See table 3-7

on pages 93-94.

3.8 Master Teachers/Career Ladder Plan

As Table 3-8 on pages 96-97 shows, four states,

California, Florida, Tennessee, and Utah have enacted

master teacher/career ladder plans. Nine states have
proposed legislation. The nine states are : Arizona,
Colorado, Kansas, Kentucky, Mississippi, New Mexico,

North Carolina, Texas and Virginia.

26. North Carolina School Laws, G.S. Sections 115C-12(11),
115C-47(S).




O= Proposed X= Enacted Y= No Action As Yet

CHAPTER THREE
CENTRALIZATION OF PUBLIC EDUCATION GOVERNANCE
LEGISLATION AND LITIGATION: 1966-1986
TABLE NUMBER EIGHT

MASTER TEACHERS/CAREER LADDER PLANS

ALABAMA Y
ARIZONA )
ARKANSAS Y
CALIFORNIA X
COLORADO Q
FLORIDA X
KANSAS 0
KENTUCKY 0
LOUISIANA Y
MISSISSIPPI 9]
MISSOURI Y
NEVADA Y
NEW MEXICO (0]
NORTH CAROLINA 0
OKLAHOMA Y
SOUTH CAROLINA Y
TENNESSEE X

TEXAS 0]




O= Proposed X= Enacted Y= No Action As Yet

UTAH X

VIRGINIA 8]
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Eight states have taken no action as yet. The eight

-gtates are: Alabama, Arkansas, Georgia, Louisiana,

Missouri, Nevada, Oklahoma, and South Carolina.

The Master Teacher Plan adopted by the Florida
legislature in 1984 has been changed from a program of
one time or temporary grants to a three step career
ladder. The old plan had been criticized for its quota
system and for basing awards of a limited amount of
state méney on a small number of meassures. Some reports
said that only three percent of Florida teachers would

be able to qualify for the extra money.?

The new career ladder, to become effective in the
1987-88 school year, will allow districts to work with
teachers for one year to develop a plan that meets state
guidelines. Each district’s plan will then have to be

approved by the state board of education.?®

The career ladder proposal in North Carolina is in
the pilot program stage. Sixteen school units are doing

a pilot study of the career ladder.

27. Florida School Lawsg, Section 229.601 Career
Education Program, p.32.

28. Florida School Laws, Section 229.601 CSHB 1240/984.
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Although the career ladder idea started as an
interpretation of various recommendations to raise
teacher salaries and to improve the image of the
professions, the existing programs may not be what some
of the earlier task forces had in mind. The big story is
that the legislature of ©North Carolina has taken the
idea, molded it, changed it, and interpreted it in the
legislature’s own way, and then acted- -but not yet

putting full funding to the plan.

The Utah législature approved H.B. 110, allocating
$15 million to a career ladder program for teachers. The
new law gave state aid to local school districts to
develop career ladder plans. Included in the plan is an
extended year proposal for teacher contracts, which
includes a differentiated staffing plan and advancement
up a career ladder according to individual performance,
which could include information about student

achievement .

Critics of <curriculum reform, tougher graduation
requiremnents, _ college admisions, student
evaluation/testing, instructional time, longer school

29. Code of Utah, Section 201.02
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day and year and a master teacher/career ladder plan
offer three main objections : (1) the new education
changes in some states are based on unreasonable and
unrealistic  assumptions about public schools; 21
changes are being made without regard to their impact on
school system curriculums or on the availability of
teachers; (3) changes in many parts of the United
States--especially in the South--could erode the
tradition of local control of education and the

governance of schools is in jeopardy.3

3.9 Summary of Analysis of Sun-Belt Statutory Approach

to Public Education Chapter.

In this chapter, state statutes of the Sun-Belt
states that deal with local control and local authority
have been examined. In spite of evidence that increasing
the number of regulations and procedurgs often increases
bureaucratization rather than school effectiveness, and
in spite of evidence that school improvement is best

accomplished at the building level, many state

30. Jerome Cramer, "Some State Commandments of
Excellence Ignore Reality and Undercut Local Control,” The

American School Board Journal, Vol. 171, No. 8, September,
1984, p. 25.
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departments of education have come up with new
strategies that are demonstrably effective in improving
local schools. Districts can encourage school
improvemenl through policy statements that promote local

autonomy and ownership. School buildings should be under

the control of building principals.

More demanding standards across the board were
critical in Arkansas. Greater high school course
requirements and the addition of a seventh period were
Florida‘’s focus. Reinstatement of minimum high school
graduation requirements and tougher courses were
important in California. A high school exit examination
and merit pay were pivotal in South Carolina. Expanded
student testing and grade-to-grade promotion were
emphasized in Texas. The career ladder for teachers was

the cornerstone of reform in Tennessee.

One state statute in Arkansas says if fewer than 85
percent of the students in a school district pass a
statewide test--and if no progress is made toward
meeting the 85 percent minimum within two years--the

state can dissolve the school system and force the
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students to attend school elsewhere. This would erode

the tradition of local control of education.®

The education reform movement exploded the myth
that reform comes from merely passing a law at the state
level. Education occurs in the local community, and that
is where any law is implemented. And at the local level,
the la; is subject to reascnable interpretation in light

of all the circumstances in the local schools.

31. Ark.Stats. Section 80-1502.
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Chapter 4

Statutes Litigated

4.0 Introduction.

Powers not conferred on the federal government by
the United States Constitution are delegated to the
states. The state Constitutions and statutes spell out
the broadness and state constraints of power.. It has
been generally accepted that it 1is the dutx of school
officers to administer the affairs of the corporation as
directed by statute in the exercise of such powers and
authority as are vested in them. As in the case of
school districts, such officers have .no powers other
than those conferred by legislative act, either
expressly or by necessary implication, and doubtful

claims of power are resolved against them.?

In this study, the following Sun-Belt States are
considered: 4.1 Alabama, 4.2 Arizona, 4.3 Arkansas, 4.4
California, 4.5 Colorado, 4.6 Florida, 4.7 Georgia, 4.8

Kansas, 4.9 Kentucky, 4.10 Louisiana, 4.11 Mississippi,

1. Apdrew v. Stuart Sav., Bank, 204 Iowa 570, 215 NW 807;
Wright v. Board of Education, 295 Mo. 466, 246 S.W. 43; 27

ALR 1061.
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4.12 Missouri, 4.13 Nevada, 4.14 New Mexico, 4.15 North
Carolina, 4.16 Oklahoma, 4.17 South Carolina, 4.18

Tennessee, 4.19 Texas, 4.20 Utah, and 4.21 Virginia.

Cases considered in this chapter are from the
United States Supreme Court, the United States Courts of
Appeals, the United States District Courts and the State

Appellate Courts.

The courts will not interfere with the exercise of
discretién by school directors in matters confided by
léw to their judgment wunless there is a clear abuse of
the discretion, or a violation of law. And the burden is
upon those charging an abuse of discretion to prove it
by clear and convincing evidence. To date, litigation
has not yielded any unified body of legal theory, courts

uphold state standards as often as they strike them

down.?
Generally speaking, school laws must conply with
the rules governing the validity of statutes, and must

not violate constitutional requirements applicable to

all laws alike, such as those relating to title and

2. Safferstone v. Tucker, 235 Ark 70, 357 S.W. 2d 3.
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subject matter, or prohibiting special or local

regulations.3

4.1 Alabama.

State statutes that have been ligitated in Alabama
that deal with centralization are on the control of
tenure for teachers, the decision who can levy taxes for
schools in a county, and the decision that county boards

are not agencies of the counties, but are local agencies

of the state.

A local law was declared unconstitutional 1in
Alabama in Madison County that was a House Bill which
authorized the governing body of Madison County to levy
sales or use taxes in areas of the county served by
Madison County school system, with revenues generated to
be given only to Madison County school system. The
reason was the subject matter was subsumed by statute
authorizing county-wide tax to generate revenue for all

school assistance within the county.(1985).*

3. 68 Am_Jur 2d Schools Section 8 et seq.
4. Code 19875, section 40-12-4; Const. section 105--

Opinjon of the Justjces, 469 So. 2d 10S5.
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In 1983 the State Tenure Commission is totally a

creature of legislature and was created by a quasi-

judicial body.®

The only two actions that may properly be taken in
regard to existing contract of tenured teacher are to

supersede or cancel such contract. (1984).%

An attendance supervisor wﬁo had not served that
position for three years was not tenured as a
supervisor, and did not sustain a loss of status when
reassignéd to a teaching position in her area of

certification as a vocational teacher. (1984).

All teachers are subject to the direction of the
board of education following the recommendation of the
county superintendent, as to the position in which they

shall serve during any succeeding year.

A transfer from one position to another position or

from one school to another school or from one grade to

5. Tuscaloosa City Bd. of FEduc. v. Roberts, 440 So. 2d
1058.

6. Code 1975, section 16-24-3. Debrow v. Alabama State
Tenure Commission, 474 So. 2d 99, certiorari quashed
Exparte Alabama State Tenure Comm. 474 So.2d 101.
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another grade can be made without in any wise

jeopardizing a teacher’s continuing service status.’?

In order to be a supervisor for purposes of teacher
tenure provisions, a school district employee nmnust be
actively involved with both students and teachers in the

school setting.(1985)

A school district employee who held the position of
assistant to the superintendent and federal programs
coordinator, whose office was located in the central
office of the school system, and whose responsibility as
federal programs coordinator involved little, 1if any
participation with students or teachers held an
administrative position and was not a "supervisor" for

purposes of tenure law.®

Having given a teacher a third-year contract to
serve as high school principal, a city board of
education could not, in effect, vote to deny principal
tenure by transferring him to vocational supervisor

position before he completed term of his contract; that

7. Code 1975, Sections 16-24-2(b), 16~-24-6- Smith v_.
Alabama State Tenure Comm. 454 So.2d 1000.

8. Code 1975 Sections 16-24-1, 16-24-2-Alabama State
Tenure Comm. v. Singleton, 475 So.2d 185. _
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improper termination was thus ineffective to prevent

teacher from receiving tenure as principal. (1984)°

Tenure rules are to be read into all contracts
entered into by school boards and teachers. (1985)w
Teacher Tenure Act should be construed in favor of

teachers who are Act’s primary beneficiaries. (1984)%"

Coungy boards of weducation are not agéncies of
counties, but local agencies of state, charged by the
legislature with the task of supervising public
education within counties.(1984) The powers delegated to
school boards are purely derivative, and under a well-
recognized canon of construction, ohly such powers,
however remedial in their purpose, can be exercised as
are clearly comprehended within the words of the statute
or that may be derived from necessary implication. Apy
doubt or ambiguity arising from the terms of the grant

nust be resolved in favor of the people.??

9. Code 1975, sections 16-24-2(b), 16-24-6- Smjth V.
Alabama State Tenure Comm., 454, So.2d 1000.

10. Owen v. Rutledge, 475 So.2d 826.

11. Code 1975, Section 16-24-1-Berry v. Pike County Bd.
of Educatjon, 448 So.2d 315.

12. Code 1975, sections 16-8-8, 16-8-9-Hutt Through
Hutt v. Etowah County Bd. of Educ., 454 So.2d 973; _Wright
" v. Board of Education, 295 Mo.466, 246 S.W. 43, 27 ALR 1061.
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Municipal boards of education are not agencies of
municipalities, but agencies of the state empowered to
administer public education within cities; as such,
municipal boards enjoy immdnity from tort liability,

even though municipalities enjoy no such

immunity.(1884)*

In a Constitutional Amendment in 1984, as to
ability grouping 1in context of schools that have only
recently become desegregated, ability grouping in such

context is only forbidden if it results in resegregation

of classes or schools.?!*

See Clark v. J rLs Co rd o ucation in
Chapter 5 for a discussion of whether a county board of

education has the authority to operate a child day care

center.

A new legislative idea in Alabama that has not been
litigated would 1limit the hours that high school
students could work. If this bill passes mnuster,

teenagers between the ages of 16 and 18 would not be

13. lbid,
14. Bester v. Tuscaloosa City Bd, of Educ.,, 722 F.2d 1514.
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permitted to work later than 10 p.m. on school nights.
The goal of the bill 1is to increase student achievement
by making students more attentive in the classroon.
Students under the age of 16 would not be allowed to
work later than 7 p.m. on nights preceeding school days.
Moreover, these younger teenagers would not be allowed

to work more than 18 hours each week.(1986)?%%

4.2 Arizona.

A statute in Arizona was taken to court in 1985 in
which the State School for the Deaf and Blind was
created by the legislature and its duly enacted statutes
control; the School has only those powers specifically
or impliedly granted it by statute. The object of a
power sought to be exercised by boards of education must
be reasonably germane to the purposes of the grant of
power to them to control instruction in the public
schools of their respective districts, and it has been
said that local school boards must perform within the

limits of the Bill of Rights. This statute deals with

15. Code of Alabama, 1975 Vol. 13, Section 16-1-19 and
16-8-28 revised 1986.
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the question of who controls the School for the Deaf and

Blind and the answer 1is the legislature who created

it.te

In the same case, the Appellate Court ruled that
the Board of State School for the Deaf and Blind had no
authority to discharge or continue a teacher’s salary
despite provisions in purported tenure policy allegedly
adopted by School authorizing Board to suspend teacher
with pay, as purported tenure policy was not legally
effective because it conflicted with state statutes

governing the School. (1985)

State constitutions and statutes provide for a
general and uniform system of common schools. The
guestion has arisen at to what constitutes uniformity.
“Uniform” is held to mean that there should be no
discrimination as between the different counties or
sections. Equal and uniform privileges and rights should

control over all the state, but this does not mean that

16. Arizona Revised Statutes, Sections 15-1301 to 15~
1361~ Bgwer v. Arizona State School for the Deaf and Blind,
704 P.2d 809, 146 Ariz. 168; Goodman v. Schoogl District, 32
F2d 586, 63 ALR 92; _Swart v. Souyth Burlington Town_ School
Dist., 122 Vt. 177, 167 A2d 514, 81 ALR2d 1300, cert. den. 366
Us 925, 6 L Ed 2d 384, 81 S.Ct. 1349.
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each and every school shall have exactly the same course
of study, the same qualification in teachers and the
same items of expenses in conducting the schools. The
local details of the schools and their administration
may be committed by general provision to the local
authorities. The fact that different arrangements are

made by the local bodies does not constitute lack of

uniformity.?!”?

Uniformity does not require equal classification,
but it does demand that there be a substantially uniform
system and equal school facilities without

discrimination.?®

Any provisions in the tenure policy allegedly
adopted by the State School for the Deaf and Blind which
conflict with legislation governing the School are not
enforceable. The State School for the Deaf and Blind
could not adopt a tenure policy similar to public school
district tenure policy set forth in A.R.S; Sections 15~

501 to 15-550, as the School could not adopt for itself

17. Re Kindergarten Schools, 18 Colo 234, 32 P 422;
Smith v. Simmons, 129 Ky 93, 110 S.W. 336;_Lehew v.
Brummell, 103 Mo. 546, 15 S.W. 765; _Carolina_ Grocery Co. v.
Burnet, 61 S.C. 205, 38 S.E. 381.

18. Wooley v. Spalding, Kentucky 293 SW 2d 563.
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a policy that the legislature declined to adopt. This

statute gets into the self-governing issue.(1985)

4.3 Arkansas.

An Arkansas Statute Section 80-1234 unambiguously
grants local schoél boards the power to assign,
reassign, and transfer teachers within the district. The
school board’s temporary reassignment of a math teacher
to perform computer duties, wunder its powers granted by
Arkansas Statute Section 80-1234, was not a breach of
duty, so that the teacher was not entitled to writ.of
mandamus. There is no requirement that the teacher be
assigned duties of his preference or that he consent to

transfer or reassignment.(1985)2¢

In Arkansas in 1984, a statute requiring a parent
or guardian to send his children between the ages'of
seven and 15, inclusive to a private, public, or
parochial school did not wviolate the father’s First

Amendment rights to free exercise of religion where the

19. Arizona Revised Statutes, sections 15-1301 to 15-
1361.
20. chandler v. Perrv-Casa Public Schools Djist. No. 2,

690 S.w.2d 349, 286 Ark. 170.
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father, seeking to educate the child at home, made no
showing of religious or cultural tradition similar to
that involved in the case upholding Amish educational
system nor that similarily serious harm would result to
practices of a distinct group. This statute dealt with

the parent’s direct control of his child’s educational

choice.?®

e

One law in Arkansas says if fewer than 85 percent
of the students in a school district pass a statewide
test--and if no progress is made toward meeting the 85
percent minimum within two years—--the state can dissolve
the school system and force the students to attend
school elsewhere. This would erode the tradition of

local control of education.#

In Heard v. Pavyne, the primary rule in construction
of the statutes is to give effect to the intention of
the legislature. The legislature‘’s 1intent 1is to be
ascertained from an examination of the language used,
evil to be remedied, and object to be attained. The

initial and primary source for determining legislative

21. Ark.Stats. Section 80-1502; U.S. C. A. Const. Amend.
1. Burrow v, State, 669 S.W.2d 441, 282 Ark.478.
22. Ark.Stats. Section 80-1502.
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intention is the plain meaning of statutory language
used, and where unambiguous, that plain meaning of the

language controls.(1984)23

Public education is the responsibility of school
administrators, and courts are reluctant to intervene in
conflicts which develop in the day to day operation of a
school system. This has to do with regulations and

supervision of schools and educational institutions in

general.(1985)2

In school district’s action against board of
education challenging its determination as to district’s
boundary line, evidence that two maps relied on by
adjoining school district had been altered, that former
county supervisor recognized line appearing on original
maps as being existing boundary 1line and that maps
located in state education office showed only original
boundary line, supported finding that disputed sections

were all located in plaintiff school district.(1984)

23. 6656 S.W. 2d. 8865, 281 Ark. 485.
. v. Bo f Directo M School Dist.
No. 17, 612 F.Supp. 86.
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A statute which deals with the formation,
dissolution or change 1in school district did not apply
to county board of education’s attempt to determine

location of boundary line between two school districts.

A statute which ratified actions taken by county
boards of education prior to March, 1951, in creating,
consolidating or altering school districts did not apply
to action brought by school district to determine its
boundary line, in which all parties agreed that no

official changes had been made to line.

A statute which cured any defect which may have
existed in formation of an existing school district and
empowered county boards of education to fix boundaries
of such districts where they were uncertain because of
lost records or other reasons was inapplicable to
determination of ;ocation of boundary line between two
districts which did not exist at time of statute’s

adoption.®

Izard County Bd. of Educ. v. Violet Hill School
Qgggggg No. 1, 663 S.W. 2d 207.
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4.4 California.

A junior high program can be established without
the .consent of the governing board of elementary school
district as long as a majority of the boards of trustees
of elementary school districts comprising the high
school district approve or upon an election ordered by

governing board of the high school district.(1984).

A junior high school program may be discontinued
under West's Ann. Cal. FEduc. Code section 37077 if each
of the goverging boards of the elementary school
districts the comprising high school district in which
it is located adopt a resolution approving

discontinuance.(1984)%

Discriminative pattern of assignment of faculty and
staff is among most important indicia of segregated
school system. This shows the existence and propriety of

a segregated school system.(1984)%

West’s Ann. Cal.Edug. Code Section 37061--San
Q'gg 1;9 Upion ngh School District v. Rosander (Cardiff
School District), 217 Cal. Rptr.737, 171 C.A.3d 968, review
denied.

27. Diaz v. San Jose Unjfied School Dist., 733 F.2d 660,
certiorari denied 105 S.Ct. 2140, 85 L.Ed. 2d 497.
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A county superintendent of schools is a separate
legal entity performing a transitory function to meet
specific and limited needs of some school districts. A

superintendent 1is there for a limited period of

time.(1985)

Under California law, beneficial ownership of all
property of state school systems is vested in the state,
school moneys belong to the state, and apportionment of
funds to school district does not give that district a

proprietary right therein.(1983)2

A school district, in giving its certificated
employees the day after Lincoln’'s birthday off, had
declared a “"holiday"” within meaning of section of
Education Code empowering it to declare holidays,
obligating it to give a holiday to its classified
employees under another section of the Code; governing
boards are not limited to declaring local holiday only
to commemorate events, and day afte; Lincoln’s birthday

qualified as a "holiday"” within meaning of Code

28. Wegt’'s Ann. Cal. Educ. Code sections 1700, 1741,
1752, 1761,1771(b), 1830(b)-_Neumarkel v. Allard, 209 Cal.Rptr.
616, 163 C.A. 3d 457.

29. Stones v. Los Angeles Commupity College Dist. 572 F.
Supp. 1072.




119

notwithstanding fact that certificated employees were

not paid for holidays.(1984)3

Statutory power of local governing bodies of school
districts to create separate work schedules for
certificated employees and classified employees allows
classified and certificated employees to be scheduled to
begin work at different times of the year or to have
different days off each week; the statute does not
empower governihg body to give classified and

certificated employees different holidays.(1984)3

In a statute providing that governing board of
school district shall provide for the payment of actual
and necessary expenses of employees of the district
incurred in the course of performing services for the
district and that the governing board may direct any
employee of the district to attend any convention or
conference or to visit schools for discussion ar
observation, the second sentence is not a limitation

upon the first and the statute does not restrict

30. Wegst’s Ann. Cal. Educ. Code sections 37222, 45203~
California School Employees Ass'n_v. Tamalpais Union High
School Dist., 206 Cal. Rptr. 53, 159 C.A. 3d 879.

31. West’s Ann. Cal. Educ. Code Sections 37222, 45203.




120

reimbursement to expenses incurred in attendance at

conventions, conferences, or school visitations.

(1984)32

The section of school <code governing paid holidays
required school district to pay classified employees,
including cafeteria workers, bus drivers and
instructional aides, for those days designated as local
holidays and professional conference days when students
would otherwise have been 1in attendance, but were’not,

and for which certified employees were paid. (1984)%

Since the school district had credited all full-
time employees involved in appeal with a full year of
service retirement credit for work performed in each of
the academic years 1977 through 1982, no additional
service credit could be earned for summer employment,
regardless of additional employer and enployee

contributions. (1984)3*

32. West’s Ann. Cal. Educ, Code section 44032-California
Scghool Emplovees Assn. v. Travis Unified School Dist., 202

Cal.Rptr. 699, 156 C.A. 3d 242.

33. West’'s Ann. Cal. Educ. Code section 45203-California
v. Azusa Unified Scho ist., 199 Cal.
Rptr. 635, 152 C.A.3d 580.
34 w§§g§ Anpn, Cal, ng, Cod e sections 20861, 20862-
r t I nio occal AFL-CIO v,
Sacramento C1§x nified Scho QL Dist., 198 Cal. Rptr. 884, 151
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Governing board of an elementary school district
has the authority to require its pupils not to attend a
Jjunior high school system if elementary system had
withdrawn; however, this statute does not aid in the
interpretation of the withdrawal procedures but merely
deals with the effect of an appropriate election on

power of board of district to withdraw its

students. (1985)3

In case of permanent and probationary employees of
a school district, employer’s 