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KIRKMAN, DUANE H. The Legal Aspects of School Fees in
Public Elementary and Secondary Schools, (1982)
Directed by: Dr. Joseph E. Bryson, Pp. 236

This study reviews state constitutions, state statutes,
and court cases where school fees have been the major issue
to determine the extent to which school fees can be charged
despite requirements for free public schools.
The following questions were proposed:
1.

What states maintain constitutional provisions
for free public education?

2„

What are the statutory provisions for each of
the fifty states and the District of Columbia
which specifically permit or prohibit school
fees?

3.

What types of fees are specifically permitted
or prohibited?

4.

What have been the decisions of courts where
fees for tuition, matriculation, incidentals,
and textbooks or other instructional materials
have been the issue?

5.

Can any specific trends be determined from the
review of the court cases?

Based on this study, the following conclusions were reached:
1.

School fees are required to some extent in each of

the fifty states and the District of Columbia despite many
states' provisions for free public education.
2.

Unless there is a specific statute or judicial

decision to the contrary, school fees can be justified
even in states which provide for free public education.
3.

The courts in various states agree that school

fees can be charged for items or activities which are not
a part of the school program as required by law.

However,

the courts disagree as to what items or activities are in
cluded in a required school program.
4.

The most significant disagreement among state

courts with regard to school fees concerns fees for text
books and instructional materials.

Some courts use the

plain meaning of free, and contend that fees cannot be
charged for items such as books and instructional supplies
which are a necessary part of the required, free public
school program.

Other courts define free in its historical

context, and conclude that "free" was not intended to applyto textbooks and instructional supplies.

These courts have

upheld fees for textbooks and instructional supplies despite
state constitutional provisions for free public schools.
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CHAPTER I
INTRODUCTION
The Constitution of the United States is the foundation
for the nation's laws.

Although the Constitution speaks to

a wide area of power, duties, and limitations, it at no point
refers expressly to education.

Thus education becomes a

state function under the Tenth Amendment.1

Every state,

with the exception of one, has a state constitutional clause
calling for the establishment and maintenance of public
schools by act of its legislature.

Many of these clauses

provide for "free" or "tuition-free"

schools.2

Although many state constitutions require the establish
ment and maintenance of free public schools, school children
and their parents are often required by schools to pay for
materials or services which are incidental to school atten
dance.^

These charges are made in the form of fees used to

defray the costs of particular classes, activities, special
ized equipment or clothing, books, workbooks, and supplies.
^Edmond E. Reutter and Robert R. Hamilton, The Law of
Public Education (Mineola, New York: The Foundation Press,
Inc. 1976), p. 2.
^"School Law — The Constitutional Mandate for Free
Schools," Wisconsin Law Review 1971:939.
3joe Allen Lang, "Student Fees in Public Schools:
New Statutory Authority," Washburn Law Journal 16
(1976-1977):439.
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As a result, an expense is imposed by schools on families
sending their children to public schools.

Thus, when the

practice of charging fees is considered with regard to cer
tain state constitutional provisions for education, the
question arises as to whether, or under what circumstances,
children attending or seeking to attend elementary or secon
dary public schools may be lawfully required to pay fees.
Statement of the Problem
School fees were the subject of court cases during the
late nineteenth and early twentieth centuries; however, since
1970 fees have increasingly become the subject of litigation,
legislation, and national attention.

Beyond the general pro

hibition of a basic charge for instruction, i.e., tuition,
legal judgment is in equipoise on the matter of fees.

Al

though many state constitutions require free public schools,
fees are charged for a variety of materials and activities.
There is a split among juridictions over whether fees are
properly charged in public schools, and if they are, to what
extent they can be charged.
There is a need, therefore, to review state constitu
tions, state statutes, and court cases where school fees
have been the major issue to determine the extent to which
fees charged by schools can be justified in conjunction
with requirements for free public schools.
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Questions to be Answered
The purpose of this study is to review state constitu
tions, state statutes, and court cases where school fees
have been the major issue to determine the extent to which
fees charged by schools can be justified in conjunction with
requirements for free public schools.

Below are listed sev

eral key questions to be answered through this study:
1.

What states maintain constitutional provisions
for free public education?

2.

What are the statutory provisions for each of
the fifty states and the District of Columbia
which specifically permit or prohibit the charg
ing of school fees?

3.

What states operate under regulations governing
school fees as defined by state courts, state
offices of the attorney general, state boards
of education, or state departments of education?

4.

How many states provide by constitution for free
public education, and also maintain regulations
which specifically permit or prohibit school fees?

5.

How many states do not provide by constitution
for free public education, but maintain regula
tions which specifically permit or prohibit
school fees?

6.

In states which maintain statutes or regulations
governing school fees, what types of fees are
permitted?

7.

In states which maintain statutes or regulations
governing school fees, what types of fees are
prohibited?

8.

In states which do not maintain statutes or regula
tions specifically governing school fees, are there
statutory requirements for free textbooks, supplies,
materials or equipment?

4

9.

10.

What have been the decisions of courts where
tuition fees, matriculation fees, fees for
incidentals, and fees for textbooks or other
instructional materials have been the issue?
Can any specific trends be determined from the
review of the court cases where tuition fees,
matriculation fees, fees for incidentals or
fees for textbooks or other instructional
materials have been the issue?
Scope of the Study

This is a descriptive study of the legal status of
school fees in elementary and secondary public schools in
the United States.

This study describes each state's pro

visions for school fees and litigations that have evolved
as a result.

State constitutional provisions for the

establishment and maintenance of public schools and state
statutes which permit or prohibit the charging of school
fees are described and categorized.
Following the review of state constitutional provisions
and statutory requirements, those court cases are reviewed
in which tuition fees, matriculation fees, incidental fees,
and fees for textbooks or other instructional materials
have been the major issue.
Methods, Procedures, and
Sources of Information
The basic research technique of this descriptive study
was to examine the available references concerning the legal
aspects of school fees.
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In order to determine if a need existed for such re
search, a search was made of Dissertation Abstracts.

A

general summary of school fees in the Encyclopedia of Educa
tional Research, various books on school law, histories of
education, and a review of related literature obtained through
a computer search from the Educational Resources Information
Center (ERIC) provided little information on the legal aspects
of school fees.
Journal articles related to the topic were located
through use of such sources as Reader's Guide to Periodical
Literature, Education Index, and the Index of Legal Period
icals.

Information was requested from the state superinten

dent of education of each of the fifty states and the District
of Columbia to identify regulations on school fees as estab
lished by state boards of education or state departments of
education.
The review of secondary materials provided little in
formation on the legal aspects of school fees.

Consequently

this study focuses on a review of primary materials such as
state constitutions, state statutes, and court cases where
school fees have been the major issue, and on information
received from state departments of education.

However, the

review of secondary sources did indicate that the legal aspects
of school fees were related to the extent to which students
and their parents have been required to pay money to schools
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in the form of school fees.

Thus, the second chapter of

this study provides a review of literature relating to
the practice of charging school fees.
State court cases related to the topic were located
through use of the Corpus Juris Secundum, American Jurispru
dence , the National Reporter System, the American Digest Sys
tem and the NOLPE School Law Reporter.

All the cases were

read and categorized according to the types of school fees
being litigated.
In order to determine regulations concerning school fees
as established by state boards of education and state depart
ments of education, information was received from the state
superintendents of education in all fifty states and the
District of Columbia.
Definition of Terms
For purposes of this study, the following selected terms
are defined:
School Fee:

A charge for particular school supplies or

activities, including charges in the form of required pur
chases, rentals, and deposits.
Tuition:

The amount of money charged by an educational

institution for instruction, not including materials, books,
laboratory fees, rent, lights, or fuel.
Tuition, Non-Resident:

A charge paid for the privilege

of school attendance in a district by residents outside the
district.
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Significance of the Study
In recent years the question of how public schools are
financed has received much attention.

The importance of the

question is heightened by the fact that school districts
across the country face increasing costs and decreasing
revenues.
School districts generally receive funds from federal,
state, and local sources.

During the 1980's the federal

government's role in providing monies for education will
decline, and revenues from state funds and local property
taxes will be reduced or

frozen.^

Educational expenditures

in the 1980's will not equal the progress of the 1970's when
the percentage increase in educational spending outpaced the
rate of inflation.5

To expect real increases in educational

spending in the next decade is unrealistic; keeping pace
with inflation will be difficult to achieve.

As the pres

sure becomes greater to find additional sources of revenue,
school districts are looking to fees.6
In Massachusetts, as a result of Proposition 2J, one
school district had to develop a budget based on 2.1 million
^Allen Odden and John Augenblick, School Finance Reform
in the States (Denver, Colorado: Educational Finance Center,
Education Commission of the States, 1980), p. 36.
5Ibid.

^''Extracurricular Activities Get Extra Expensive,"
New York Times, 10 January 1982, sec. 13, p. 49.
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dollars less than had been budgeted the previous year.^

One

of the questions raised during the budget hearings was whether
or not fees could be charged to support some activities.^

In

California recent budget reductions have caused schools to
charge fees to students who participate in school athletic
programs.^

Such a trend has also begun in Utah, Michigan,

Pennsylvania, and Connecticut.10
A 1974 study on the nature and extent of fees charged
in Missouri revealed that 95 percent of 356 superintendents
responding had in past years charged some type of student
fee.

The fees ranged from a low of five cents per student

for a school newspaper to as much as fifty-five dollars for
a semester course in driver education.H
During the 1978-79 school year, fees charged to
North Carolina public school students ranged from a low
of fifty cents per elementary student in several school
^Richard Bumstead, "One Massachusetts School System
Adapts to Proposition 2i,n Phi Delta Kappan, June 1981,
p. 722.
8Ibid.,

p. 723„

'^"Squeezed by Property Tax Reforms, School Systems in
Massachusetts and California Tighten Belts," Phi Delta Kappan,
63 (September 1981): 72.
l°"Extracurricular Activities Get Extra Expensive,"
New York Times, p. 50.
^Victor D. Gragg, "Student Fees:
and Community, March 1976, p. 31.

Legal or Not," School
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systems to a high of sixteen dollars per high school student
in one school system.

The sixteen-dollar fee was charged to

every student enrolled in the school regardless of the courses
taken or the activities pursued.

Students in the same high

school were charged additional fees for elective courses:
five dollars for each vocational course and eighteen dollars
for a business

12

course.

The cumulative impact of incidental fees is significant.
During the 1978-79 school year, school districts in Wisconsin
collected over 2.7 million dollars in student
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fees.

Esti

mates based on hearings conducted in Kansas in 1975 indicate
that 3 to 5 million dollars were collected by school districts
in that state.!4
A study of fees is significant not only because it con
cerns a practice which has been increasingly important in
recent years, but because such a study also relates to the
larger question of how public schools should be financed.
During the development of public education in the nineteenth
century, there was a continuing debate concerning the manner
in which education would be funded.15

One view was that

l^North Carolina Department of Public Instruction,
1978-79 Fee Reporting Form Results (Raleigh: State Depart
ment of Public Instruction, 1979), p. 1.
^Wisconsin Department of Public Instruction, Compari
son and Ranking of School Systems (Madison: Wisconsin
Department of Public Instruction, 1980), p. 1.
l^Lang, "Student Fees in Public Schools," p. 449.
l^Ellwood P. Cubberly, Public Education in the United
States (Boston: Houghton Mifflin, 1934), pp. 164-166.

individuals should pay their own educational costs.

Such

a policy was based on the idea that educational costs should
be paid by those who directly benefit.

Free education would

only be extended to children of the poor, and only for the
rudiments of learning.I6

An opposing view held that educa

tional benefits were not private but public, because schools
prepare young people to maintain society and contribute
to the public wealth.

Thus the cost of education should

be paid by the general public through taxes.

By the end

of the nineteenth century, the view of public benefits became
dominant as states passed legislation providing for the estab
lishment of compulsory, tax-supported public education.
Finally, the study of school fees is significant because
there are differing opinions as to whether fees can be properly
charged in public schools and

to what extent or under what

circumstances they can be charged.

School administrators

and school board members face a dilemma caused by budgetary
cuts and increasing costs.

Because these officials are

looking to fees as a means to bridge the gap between revenues
and expenses, there is a need to analyze state constitutions,
state statutes, and court cases where school fees have been
-^Ellwood P. Cubberly, Changing Conceptions of Education
(Boston: Houghton Mifflin, 1907), p. 28.
l^Gerald Lee Gutek, An Historical Introduction to American
Education (New York: Thomas Y„ Crowell, 1970), p. 53.

the major issue to determine the extent to which school fees
can be justified in conjunction with requirements for free
public schools.
Design of the Study
The remainder of the study is divided into four major
parts.

Chapter II contains a descriptive review of the

practice of charging school fees.
Chapter III will focus on the constitutions and govern
ing statutes of the fifty states and the District of Columbia,
and various state rules and regulations concerning school fees.
Chapter IV presents a narrative discussion of the major
legal questions related to school fees.

The discussion will

include references to specific court cases, statutory pro
visions of individual states, and school finance issues as
identified in the second chapter.
Chapter V contains an analysis and review of court cases
where fees for tuition, matriculation, incidentals, and text
books or other instructional materials have been the major
issue.
The concluding chapter of the study contains a review
and summary of the information provided in the preceding
chapter and answers the questions asked in the introduction.
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CHAPTER II
REVIEW OF THE LITERATURE
Overview
In order to examine the legal status of school fees,
it is necessary to provide a perspective on the practice
of charging school fees.

Accordingly, this chapter focuses

on a review of literature limited to the practice of charg
ing school fees as this has occurred in the history of
education.
One of the cornerstones of American public education
is that the public school system is supported by the common
effort of the whole community through public funds.

This

principle is based on the idea that education is a public
function and that education benefits not only the individual,
but society as a whole.

Therefore, society as a whole has

a compelling interest in the education of its young.
However, throughout American history there has been
also a strong belief in the idea that education is a family
responsibility, and that all or part of the costs of a
child's education should be borne by the parents.

Conse

quently, American education has been supported by both
private and public funds.

In the seventeenth and eighteenth

centuries education was primarily a family responsibility,

13

while in the nineteenth century it became more of a public
responsibility.

But while the public school movement in

the mid-nineteenth century ordinarily brought taxation and
other forms of public support, the movement did not imme
diately and invariably make schools free or even cheap.
In many states charges for attendance, books, supplies, and
materials were levied upon parents to supplement the school's
revenues.1
century.

This condition has extended into the twentieth
Parents in

many parts of the country are still

responsible for paying certain school fees to supplement
the public funds provided by their local school system.
Support for Education in Colonial America
Approximately two hundred years passed between England's
initial colonization of North America at Jamestown and the
conclusion of the War of 1812.

During these two centuries,

while moving from a collection of colonies to an indepen
dent nation, the United States experienced the beginnings of
a system for public education.

These beginnings, while

clearly reflective of the educational heritage brought by
the first colonists, had begun to exhibit by the early nine
teenth century features which were unique to the new nation.
With regard to the history of school fees, it is important
to review the manner in which colonists provided financial
•'•Lawrence A. Cremin, American Education: The National
Experience: 1783-1876 (New York: Harper and Row, 1980)
p. 178.
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support for education and to identify attitudes towards
education which underlay the use of school fees.
The dominant attitude concerning education which the
colonists brought from England was that education was pri
marily for those who could afford it.

Concurrent with

this perspective was the belief that it was the right and
duty of individual families to provide through private
means for the education of their children.

O

Thus, the

early colonist would expect to pay, either by tuition or
fee, for education.

However, in accordance with a theme

that was sounded in the English Poor Law of 1601, many
colonists accepted the idea that the community was respon
sible for the training of the poor and indigent.^

Conse

quently, education was considered a private function,
becoming public only in the case of persons who could not
afford to provide it for themselves.^
However, there were areas in the colonies where such
attitudes did not prevail.

In the Massachusetts Bay Colony,

it was thought that education, at least in terms of the
ability to read Scripture, was necessary for everyone
^Lawrence A. Cremin, The American Common School: An
Historic Conception (New York: Columbia University, 1951),
p. 84.
3Paul

Monroe, Founding of the American Public School
System, vol. 1 (New York: MacMillan Co., 1940) 1:13.
^Ellwood P. Cubberly, Public Education in the United
States (New York: Houghton Mifflin Co., 1934), p. 25.
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because reading Scripture was necessary for salvation.
This attitude toward

education found its earliest expres

sion in the legislation of the Massachusetts Bay Colony.®
This colony's Old Deluder Satan Act of 1647 placed on
various towns, as agencies of the civil government, the
responsibility for educating the young in the rudiments
of knowledge.

Although a parent was still at liberty to

educate his or her own children, the law provided for the
maintenance of a public teacher who would teach all who
might come to him.

The town, standing in place of collec

tive parents, assumed the responsibility for making educa
tion available.®
This practice of public support, while not widespread
through the colonies, was not limited to Massachusetts.
In the New Netherlands, the Dutch established eleven
schools prior to 1664 which did receive some funds from
the civil purse in addition to monies provided by the West
India

Company.?

Connecticut, in 1650, adopted the Massa

chusetts Law of 1647, word for word, with an amplifying
preamble making the demand for the teaching of children
still more definite.8

New Hampshire adopted the Massachu

setts Law of 1680.9
5Ibid.,

p. 18.

®Cremin, American Common School, p. 85.
^Monroe, Founding, pp. 73-78.
®Cubberly, Public Education, p. 19.
®Ibid., p. 20.
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Despite the move toward public, tax-supported education
in the New England colonies, there were still many varieties
of financial support for education in the seventeenth cen
tury.

Throughout the colonies schools were supported by

property managed in perpetuity by boards of trustees, mis
sion funds, tuition, private companies, subscriptions, rents,
taxation, and fees.10

Even in Massachusetts and Connecticut,

parents were charged fees to supplement school revenues.H
Although in seventeenth century Massachusetts the term
"free education" was used as towns settled on tax rates
to finance their schools, the term was used differently-1-^;
for example, in Roxbury the term meant free to children of
subscribers; in Salem it meant free to all poor children;
in Dedham, it meant free to all

children.13

The middle colonies were populated by a mixture of
religious faiths, and each faith assumed responsibility
for educating its own denomination.

In 1685, Thomas Budd

attempted to change this practice as he set forth proposals
calling for seven years of schooling for all children in
reading, writing, arithmetic, and bookkeeping, and a trade
such as joinery, weaving, knitting, or sewing.

Schools would

l^Lawrence A. Cremin, American Education: The Colonial
Experience, 1607-1783 (New York: Harper and Row, 1970),
pp. 183-84.
HCubberly, Pub1ic Education , p. 198.
-^Cremin, Colonial Experience, p. 193.
13Ibid„
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be provided in all towns to be supported, first, by the
rents from lands set aside as endowment, and second, by
the work of the students.

Such "public schools," so called

by Budd, would cater to rich and poor, Indians as well as
colonists, and children of all religious persuasions.

How

ever, none of Budd's plan was adopted.The result was
that at the end of the seventeenth century a policy of
depending upon churches and private efforts for education
remained intact.

As a consequence, the provision of educa

tion, aside from religious instruction for religious pur
poses, and aside from the apprenticing of orphans and the
children of the very poor, was left largely for those who
could afford to pay for the privilege.15
The southern colonies more than the New England or
middle colonies reflected the English attitude toward
education.

The tutor in the home, education in small

private and select pay-schools, or education in the
mother country for the sons of well-to-do planters were
the methods prevailing among the wealthier people, while
the poorer classes were left with only such advantages
as apprenticeship training and the few "pauper" schools
available at the time.16
14lbid., pp. 306-307.
l^ C u b b e r l y , Public Education, p. 21.
16Ibid.,

p. 23o
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During the eighteenth century the latitude and diver
sity of support for education continued.
supported by various funds

Schools were

obtained from employers,

patrons, subscriptions, lotteries, endowments, tuition
rates, and taxes.The combinations and permutations
were enormous, and the larger and more heterogeneous the
community, the greater the latitude and diversity of the
arrangement.18
However, by the end of the eighteenth century, the
practice of publicly supported education facilities, open
to all, was firmly established in New England.19

In 1789

Massachusetts enacted the first general state school law
in the nation, and thus raised to the level of state-wide
requirements practices which had developed since the legis
lation of 1647.^0

Every town was required to maintain an

elementary school for six months during the year, and towns
having one hundred families or more were required to main
tain one throughout the

year.21

Hampshire, and Connecticut

The laws of Vermont, New

in the 1790's closely followed

the Massachusetts pattern.22
17Ibid.,

p. 499.

18Ibid.,

p. 500.

i^Cremin, American Common School, p. 86.
20Ibid.,
21Ibid.
22Ibid.

p. 87.

In the middle and southern colonies, the idea of public
support for education did not take
New England colonies.

root as it had in the

In the middle colonies educational

efforts continued to be controlled by the various religious
groups which dominated the area:

Moravians, Mennonites,

Lutherans, Quakers, Presbyterians, Baptists, and Catholics.^3
By the end of the century only Delaware and New York had enacted
school laws, but Delaware's sehool fund was not implemented
for many years and New York's school fund law was abandoned
five years after its enactment.24

in the southern colonies

public education, aside from collegiate education, was
still considered necessary only for the poor or orphaned;
all children of the upper and middle class in society
attended private or church schools, or were taught by
tuition-paid tutors in the

home.25

Thus, even though by the end of the eighteenth cen
tury efforts had been made to establish publicly supported
education, most Americans continued to practice, in accor
dance with their English heritage, the belief that educa
tion was a family responsibility and therefore was to be
obtained through private means.
23cubberly, Public Education, p. 25.

^Adolphe E. Meyer, An Educational History of the
American People (New York: McGraw-Hill, 1957), p. 107.
25Cubberly,

Public Education, p. 25.
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Support for Education in Nineteenth
Century America
At the beginning of the nineteenth century, American
education was quite differentiated in terms of its support.
American schools were sometimes public, but more often
they were private or

.26

semiprivate

But great strides

toward public education were made in the second quarter of
the century„

Horace Mann, as secretary to the Massachu

setts Board of Education, stated in 1843:
Our schools are perfectly free,, A child would be
as much astonished at being asked to pay any sum,
however small, for attending our common schools,
as he would be if payment were demanded of him
for walking in the public streets, for breathing
the common air, or enjoying the warmth of the
unappropriable sun.27
This condition was not the case in all states in the
nineteenth century.

In New York, efforts for public sup

port were combined with the tradition that the expense of
a child's schooling would be borne by the parent.

Prior

to the Revolution, education in New York was conducted
primarily by church charity schools.

In 1795 a law, valid

for five years, was enacted which distributed $100,000 a
year to the counties for

28

schools.

By 1798 there were

^^Meyer, Educational History, p. 116.
27cremin, American Common School, p. 94.

^Meyer, Educational History, p. 107.

21

1352 schools in 16 of the 23 counties, and 59,660 children
were enrolled.29

On the expiration of the law in 1800, it

could not be re-enacted.
law was enacted.30

By 1812, the first permanent school

Under the 1812 legislation a pattern for

distributing the interest of a permanent school fund was
established.31

in addition, local taxation was

32

required.

Cubberly writes that by 1820 New York schools were
probably the best of any state in the country.33
New York schools were not free.

But

In spite of the funding

from the state and local districts, a deficit often appeared
at the end of a school term.

The difference between the

cost of school operation and the funds available was met
by a tax on parents -- determined by the number of children
attending and the number of days in attendance.34

This

assessment was authorized in 1814 as the rate-bill system.35
Children of the poor and indigent, in keeping with the
philanthropic attitude of the English Poor Laws, were
29cubberly, Public Education, p. 98.
30lbid. , p. 99.

31crernin, American Common School, p0 99.
32cubberly, Public Education, p. 99.
33Ibid.

34cremin, American Common School, p. 98.
35ibid.
36ibid.

exempt.36
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The rate-bill system was not unique to New York.

It

was a system that had been brought over from England and
used in colonial Massachusetts and Connecticut as early
as 1643.^7

The thirteen original colonies generally re

quired parents to pay

38

fees.

However, some states intro

duced the rate-bill as a transition plan in changing from
private pay schools to state-aided, rate-supported schools,
while others, such as New York, added it as the cost of
education increased and it was seen that the income from
permanent school funds and authorized taxation was not
sufficient to maintain the school the desired length of
time.39
The charge of the rate-bill was small, but many parents
could not afford even the small assessment, and chose to keep
their children out of school to save money or to declare
themselves indigent.4®

Cubberly illustrates this condition

clearly in the case of the New York City Public School
Society:
3?Arvid
Burke, Financing Public Schools in the
United States, 2d. ed. (New York: Harper and Row, 1957),
p. 239.
38Ibid.

S^Cubberly, Public Education, p. 198.
^^Cremin, American Common School, p. 98.

23

The following charges were instituted in 1826:
Per quarter
For the Alphabet, Spelling, and
Writing on Slates, as far as the 3rd
class, inclusive

$0.25

Continuance of above, with Reading
and Arithmetical Tables, or the 4th,
5th, and 6th classes

0.50

Continuance of last, with Writing
on paper, Arithmetic, and Definition,
or the 7th, 8th, and 9th classes

1.00

The preceding, with Grammar, Geo
graphy, with use of Maps and Globes,
Bookkeeping, History, Composition,
Mensuration, Astronomy, etc.

2.00

Two days before the system went into effect
there were 3457 pupils in the schools of the
Society; six months later there were but 2999,
while the number taking the $2 per quarter
studies dropped from 137 to 13.41
Despite the moderate charges, the impact on attendance was
significant.

The cumulative effect of rate-bill collections

was also important for the total support of education.

From

1828 to 1868, the rate bill on parents in New York pro
duced an average annual sum of $410,685.66, or about onehalf of the sum paid all the teachers in the state for
salary.42
The rate-bill system thus was a major obstacle to the
establishment of free, tax-supported schools during the
nineteenth century.

Proponents of

a free school system

^Cubberly, Public Education, p. 199.
42Ibid.,

p. 200.
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fought vigorously against the rate-bill system because it
discouraged the poor from sending their children to school.
Samual Lewis, a New York superintendent from 1837 to 1840,
singled out the rate bill as one of the items contributing
most to the ineffectiveness of the common school system.43
The persistance of the rate bill was evidence of the strong
belief that education was a private, not a public responsi
bility.

Even public education advocates such as Henry

Barnard expressed the idea that part of the expense of the
child's schooling should be borne by the parent.44
slowly the rate-bill system was abolished.

But

Between 1827

and 1871, Massachusetts, Delaware, Pennsylvania, Florida,
Vermont, Indiana, Ohio, Iowa, Illinois, New York, Connecticut,
Rhode Island, Michigan, Arkansas, New Jersey, and Utah
abolished rate bills.45

Rates or subscriptions were col

lected in most of the southern states for many years after
the Civil War, but in time all the states abandoned the prac
tice.46
The rate bill was not the only per-capita charge levied
on parents in the early days of public education.

Another

charge was the fuel or wood tax which required each parent
"^Cremin, American Common School, p. 124.
44Edgar W. Knight, Education in the United States
(Boston: Ginn and Co., 1929), p. 156.
45]3urke, Financing, p. 239.
46xnight, Education, p. 265.
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to supply the school during the summer with the proper
quota of wood.47

Like the rate bill, this charge was

eventually dropped.
The elimination of the rate bill and other charges
was the final step in establishing a school system supported
by the common effort of the whole community as embodied in
public funds.

Prior to 1825, public schools derived much

of their income from nontax sources with a relatively small
amount of taxation.4®

As late as 1850, though over ninety

percent of the school and college enrollment was in insti
tutions defined by the United States Census as public (the
definition included schools "receiving their support in whole
or in part from taxation or public funds"), less than half of
the 16.1 million dollars expended for schools and colleges
that year were derived from taxation or interest from state
permanent school funds.By the late 1860's and the early
1870's, the rate-bill system had ended in a number of southern
and western states, and public school systems had been estab
lished in the South.

It was not until this time that signi

ficantly more than half the total outlay for schools and
colleges was derived from public funds, primarily taxes.5°
47Cubberly,
4^Burke,

Financing, p. 238.

4®Cremin,
50Ibid.

Public Education, p. 205.

The National Experience, p. 179.
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By 1880, the percentage of nontax revenues was only 13.7.51
The decline indicates the development of a public, taxsupported system.

However, at the end of the nineteenth

century, despite the progress made by supporters of public
education, the practice of charging patrons to supplement
school revenues had not been eliminated.

Free education

as described by Horace Mann in 1843 had not been achieved
throughout the United States.

Although it was not evident

to the degree it had been at the close of the seventeenth
and eighteenth centuries, the notion that the expense of
a child's schooling should be borne by the parents still
existed.
Educational Support and School Fees
in the Twentieth Century
During the first half of the twentieth century, public
education in the United States experienced tremendous growth
in terms of enrollment and expenditures„

While the popula

tion doubled during the first half of the century, public
school expenditures rose by 2,615 percent.^
with

this

growth,

particularly

Concurrent

after World War I, was

a growth in legislative appropriations and taxes earmarked
^Burke, Financing, p. 240.
^^United States, Department of Commerce, Bureau of
Census, Historical Statistics of the United States, vol. 1,
pt. 8 (1975), pp. 373-374.
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for educational purposes.53

States initiated new forms of

taxes such as taxes on corporations, savings banks, and
.54

inheritance

Although this indicated a tendency to

depend less than formerly on the general property tax, pro
perty taxes remained the most widely used of all the

55

taxes.

The school finance issues of the early twentieth century
were not whether to provide public support through taxes
for schools, but rather what should be taxed and to what
extent.56
It should be noted that the increase in taxes did not
supply all the needed resources.

Although public education

was tuition-free and the rate bills had been abolished,
parents were still being required to pay money to schools
to supplement school revenues.
as school fees.

These charges are known

References to these charges are found in

judicial records which describe arguments for and against
the use of fees.
53gdgar W. Knight, Fifty Years of American Education
(New York: The Ronald Press Company, 1952), p. 319.
54Ibid.

55Fietcher Harper Swift, "Public School Finances,"
Twenty-Five Years of American Education, ed. I. L. Kandel
(New York: MacMillan, 1924), p. 211.
56ibid.
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From 1891 to 1936 there were twenty-three court cases
concerning a variety of fees:

tuition fees, fees for

particular courses, matriculation or registration fees,
incidental fees, and fees for particular activities,
materials, or privileges.

In most of the cases the fees

were held not valid;57 but in seven of the cases the fees
were considered valid because there was state statutory
provision for the exaction of the fee,5*3 the purpose for
charging the fee was

reasonable,5®

the fee was necessary

to meet the expenses of the school,the state consitution
provided only for a "liberal," as distinguished from a
"free," public school system,the fee was charged by a
teacher who was not paid out of the common school fund for
teaching the course in question,62

or

the charge was merely

a refundable deposit which was required only of persons
financially able to pay.®^

These cases demonstrate that

^Jeffrey Ghent, "Validity of Public School Fees,"
American Law Reporter, 3rd ed. (1972):755.
^Hollar v. Rock Hill School District, 60 S. C. 41,
38 S. E. 220 (1901); Ryan v. Sawyer, 195 Ala. 69, 70 So.
652 (1916); Segar v. Board of Education, 317 111. 418,
148 N. E. 289 (1925).
^Bryant v. Whisenant, 167 Ala. 325, 52 So. 525 (1910).
^Hollar v. Rock Hill School District, 60 S. C. 41,
38 S. E. 220 (1901).
^Vincent v. County Board of Education, 222 Ala. 216,
131 So. 893 (1931).
62Major

v. Cayce, 98 Ky. 357, 33 S. W. 93 (1895).

®^Segar v. Board of Education, 317 111. 418, 148 N. E.
289 (1925).
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in conjunction with state provisions for public education
the practice of parents helping to bear the cost of their
children's education continued into the twentieth century.
The years 1954 to 1980 mark an unusually tumultuous
time in education and in school finance in particular.64
During the 1950's and 1960's public education continued
to grow rapidly in the United

gut in the 1970's

States.

public education growth ended due to two factors:

declining

enrollment and increasing voter resistance to school budget
increases.66
Total public school enrollment, kindergarten through
twelfth grade, peaked in 1971 at 51.3 million, but then
declined over ten percent by 1980.67

This decrease of

six million students in the classroom by 1980 reduced the
percentage of the population enrolled in public school to
almost the lowest point in the twentieth

century.

64James

W. Guthrie, "United States School Finance
Policy 1955-1980," School Finance Policies and Practices,
ed. James W. Guthrie (Cambridge, Massachusetts: Ballinger,
1980), p. 3.
65Ibid.,

p. 55.

66Walter

I. Garms, James W. Guthrie, and Lawrence C.
Pierce, School Finance, The Economics and Politics of
Public Education (Englewood Cliffs, New Jersey: PrenticeHall, Inc., 1978), p. 339.
67Guthrie,

School Finance, p. 56.

®^Robert D. Reischauer, "The End of the Rainbow: The
Future Prospects for Federal Aid to Elementary and Secon
dary Education," Futures in School Finance: Working Toward
a Common Goal, ed. K. Forbis Jordan and Kern Alexander,
(Bloomington, Indiana: Phi Delta Kappa, 1975), p. 12.
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Some areas of the country experienced severe reduction in
enrollment, such as Seattle, Washington where enrollments
declined more than thirty percent between 1970 and 1976.^9
During the period 1950 to 1970 school expenditures
rose by 597 percent.70

Concurrent with the increase in

expenditures was the increased burden of local property
taxes.71

During these years inflationary pressures on the

housing market increased property values, and assessed
valuations and property taxes escalated with them.

In

creasing numbers of homeowners became vocal regarding their
distress over increased property

^2

taxes.

The threat of a crisis was great enough for the Presi
dent in his 1972 State of the Union message to promise a
"revolutionary" new program "for relieving the burden of
the property tax and providing a fair and adequate financing
for our children's education."

It was serious enough to

generate the introduction of over 100 separate bills on
school finance in the Congress, and it was an important
enough issue to receive a separate plank in each major
party's presidential platform.^3

Nationwide, about one-half

®®Garms, Guthrie, and Pierce, School Finance, p. 232.
"^Bureau of Census, Historical Statistics, pp. 373-374.
^iGarms, Guthrie, and Pierce, School Finance, p. 352.
^Guthrie, School Finance, p. 27.
73Reischauer

}

"The End of the Rainbow,"

p.

13.
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of all property tax and bond proposals were defeated during
the mid-1970's.The most dramatic example of taxpayer
resistance to increased property taxes occurred in California
where property owners found a hero in Howard Jarvis.

Jarvis

sponsored Proposition 13, a publicly enacted constitutional
amendment in 1978 which limited California's property taxes
to one percent of market values.

As a result, property

taxes were reduced by sixty percent and the state treasury
lost $7 billion annually.Such reduction in property taxes,
a principal support of the public schools in forty-nine of
the fifty states, severely affected education.
The curtailment of growth in educational expenditures
in the 1970's also highlighted inequities in existing methods
of financing schools.'7"

The great variations in taxing and

spending powers among the many states were summarized in
1972 by the President's Commission on School Finance:
The financial problems of education derive largely
from the evolving inabilities of the States to
create and maintain systems that provide equal
educational opportunities and quality education
to all their children. Having made that observation,
74john Ottina, "Education: Who Should Pay the Bills?"
Vital Speeches, August 15, 1974, p. 653.
"^Guthrie, School Finance, p. 27.
7®Garms,

Guthrie, and Pierce, School Finance, p. 132.

77Ibid.,

p. 340.
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we hasten to state that we are not assigning
blame, but are rather attempting to locate the
points where reforms must be achieved. Efforts
by the States over the years to eliminate or at
least reduce disparities in the delivery of
educational resources have simply not kept pace
with needs that have grown beyond the abilities
of the State to fulfill them.'8
The extreme variations in expenditure per pupil among school
districts appear in the commission's findings that the ratio
between the high spending district and the low spending dis
trict was 2 to 1 or less in eleven states, from 2.1 to 10
to 1 in thirty-two states and more than 10 to 1 in seven
states.79

Yet a 1970 study of school finance indicated

that in nine of twelve states studied, the poor family in
the poor school district paid more state and local tax to
support the public schools than its counterpart in a rich
school district.SO

These conditions led to a series of

legal challenges to the constitutionality of prevailing
methods of financing education.81
78]yiaurice Criz, "Priorities in the Allocation of State
Funds," Futures in School Finance: Working Toward a Common
Goal, ed. K Forbis Jordan and Kern Alexander (Bloomington,
Indiana: Phi Delta Kappa, 1975), p. 36.
79Ibid.,

p. 37.

^Kern Alexander and Thomas Melcher, "Income Redistri
bution and the Public Schools," Futures in School Finance:
Working Toward a Common Goal, ed. K. Forbis Jordan and
Kern Alexander (Bloomington, Indiana: Phi Delta Kappa,
1975), p. 67.
^^Garrns, Guthrie, and Pierce, School Finance, p. 340.
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Certain groups of American citizens felt that their
state governments, through state systems of public finance,
were depriving them of a basic, substantive constitutional
right — equal access to educational opportunity for their
82

children.

These groups turned to the courts to remedy

the situation and enforce their rights.

By doing so,

these citizens brought the inequities inherent in state
educational finance systems to the attention of the public
at

large.83

In California, Minnesota, Texas, New Jersey,

Wyoming, Kansas, Connecticut, and

Idaho, judges held that

existing finance arrangements violated education or equal
protection clauses in state

^4

constitutions.

Thus the 1970's were marked by declining enrollments,
resistance to school budget increases, reduced expenditures
for education and litigation concerning the use of local
property taxes to fund education.

It was during this

period that there was also an increase in litigation con
cerning the use of school fees.

Rising school costs, in

creased mandatory programs, and the increased resistance
^Richard
Vacca, "The Courts and School Finance:
A Reexamination," Futures in School Finance: Working
Toward a Common Goal, ed. K. Forbis Jordan and Kern
Alexander (Bloomington, Indiana: Phi Delta Kappa, 1975),
p. 120 o
83Ibid.

Rearms, Guthrie, and Pierce, School Finance, p. 340.
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to property taxes forced schools to seek additional

revenues.

Legislatures and schools turned to the use of school fees, a
source of funds that had received little attention and had
no organized opposition.8®

But the increase in the use of

school fees renewed interest in legislation and litigation
concerning school fees.®?

Since 1970 there have been fifteen

court cases where school fees have been the major issue.

In

each of these cases the court examined the state's constitu
tional provision for "free" education and then reviewed the
state's statutory provisions for school fees.
85joe Allen Lang, "Student Fees in Public Schools: New
Statutory Authority," Washburn Law Journal 16 (1976-1977):
439.
86Ibid.
87Ibid.,

p. 440.
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CHAPTER III
CONSTITUTIONAL AND STATUTORY PROVISIONS
CONCERNING SCHOOL FEES
Overview
In education, as in all other matters of government,
federal and state constitutions are the fundamental law,
and state policy derives from constitutional provisions
and statutory enactments.1

The principle that the state

legislature, subject to constitutional restrictions, has
the authority to pass any act, which may, in its opinion,
seem appropriate is well established.^

Therefore, each

state's educational policy is a function of its legislature.
Every state, with the exception of one, has a state
constitutional clause calling for the establishment and
maintenance of public schools by act of the legislature.
Many of these clauses provide for "free"

schools.^

Several

states operate under regulations, defined by governing
statutes, court decisions, attorney general opinions, or
state agencies, which permit or prohibit the charging
^Newton Edwards, The Courts and the Public Schools:
The Legal Basis of School Organization and Administration
(Chicago: University of Chicago Press, 1955), p. 27.
^Ibid.
^Joe Allen Lang, "Student Fees in Public Schools: New
Statutory Authority," Washburn Law Journal 16 (1976-1977):
439.
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of school fees.

Other states, in the absence of statutes

or regulations which refer specifically to school fees, are
governed by statutes which provide for free textbooks, supplies,
and other instructional materials.
This chapter reviews typical state constitutional pro
visions for public education and identifies those states
which maintain constitutional provisions for free public
education.

States which operate under regulations governing

school fees as defined by state statutes, state courts, state
offices of the attorney general, state boards of education
or state departments of education are identified and sample
regulations are summarized.

The types of fees which are per

mitted or prohibited by these regulations are also identified.
Finally, states which do not maintain statutes which speci
fically govern school fees, but maintain statutory require
ments for free textbooks, supplies, materials or equipment
are identified.
State Constitutional Provisions
for Public Education
All of the states, with the exception of South Carolina,
and the District of Columbia operate under constitutions
which require the establishment and maintenance of public
schools by act of the legislature.

The Alabama constitution

provides an example of this type of provision:
Article XIV - Section 256. Public School System.
The legislature shall establish, organize and
maintain a liberal system of public schools
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throughout the state for the benefit of the chil
dren thereof between the ages of seven and twentyone years.^
The South Carolina Constitution of 1895 provided for a "liberal
system of free public schools for all children between the ages
of six and twenty-one years...."5

However, this provision was

repealed in 1954.®
Of the states which provide for public education, twenty^nine states and the District of Columbia have constitutions
which provide to some degree for free public education.

The

Montana constitution provides an example of the most typical
provision:
Article XI, Section 1. Free Public Schools. It
shall be the duty of the legislative assembly of
Montana to establish and maintain a general uni
form and thorough system of public schools.'
The California Constitution provides for a system of com
mon schools by which a free school will be maintained in each
district.8

The State Board of Education implemented this con

stitutional provision by adopting the requirement that no pupil
in a school shall be required to pay any fee, deposit or other
charge not specifically authorized by law.®
^Alabama, Constitution, art. XIV, sec. 256.
^South Carolina, Constitution (1895), art. II, sec. 5.
®South Carolina, Code of Laws, No. 902 (1952) 2223 and
No. 653 (1954) 1695.
^Montana, Constitution, art, XI, sec. 1.
^California, Constitution, art.. 9, sec. 5.
9California, Administrative Code, Title 5, Section 350.
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The Georgia, Indiana, and South Dakota constitutions
provide for tuition-free public schools.In Georgia,
instructional fees have been declared unconstitutional
because an instructional fee constitutes a condition of
admission, or tuition charge.H
Table 1 shows which states provide for public educa
tion and indicates which constitutions provide to some
degree for free public education.

(All state constitu

tional provisions for public education are presented in
Appendix A.)
State Regulations Governing
School Fees
State regulations on school fees are derived from legis
lative action.

Regulations are either directly stated in the

legislative statutes, or are based on an interpretation of
legislative statutes or constitutional provisions concern
ing the establishment and maintenance of public education.
Such interpretations are made by the state judiciary in court
cases concerning school fees; by the state attorney general
who may issue an opinion on constitutional provisions or
statutes related to school fees; or by a state agency such
as the state's department of education which may issue guide
lines concerning school fees.

Often a state's regulations

may be based on a combination of these sources.

Table 2

^Georgia, Constitution, art. 8, sec. 1; Indiana, Consti
tution , art. 8, sec. 1; South Dakota, Constitution, art. 8, se
^Brewer v. Ray, 149 Ga. 596, 101 S. E. 667 (1919).
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TABLE 1

STATE CONSTITUTIONAL PROVISIONS
FOR PUBLIC EDUCATION

State

Provide for
Public Education

Provide for Free
Public Education

Alabama

X

Alaska

X

Arizona

X

X12

Arkansas

X

X

California

X

X

Colorado

X

X

Connecticutt

X

X

Delaware

X

X

District of Columbia

X

X

Florida

X

X

Georgia

X

X13

Hawaii

X

Idaho

X

X

Illinois

X

X

Indiana

X

X14

Iowa

X

Kansas

X

Kentucky-

X

Louisiana

X

Maine

X
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TABLE 1 (Continued)

State

Provide for
Public Education

Provide for Free
Public Education

Maryland

X

Massachusetts

X

Michigan

X

Minnesota

X

Mississippi

X

X15

Missouri

X

X

Montana

X

X

Nebraska

X

X

Nevada

X

New Hampshire

X

New Jersey

X

X

New Mexico

X

X

New York

X

X

North Carolina

X

X

North Dakota

X

X

Ohio

X

Oklahoma

X

Oregon

X

Pennsylvania

X

Rhode Island

X

South Carolina
South Dakota

X1Q

X

X

X
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TABLE 1 (Continued)

State

Provide for
Public Education

Provide for Free
Public Education

Tennessee

X

Texas

X

X

Utah

X

Xl7

Vermont

X

Virginia

X

Washington

X

West Virginia

X

X

Wisconsin

X

X

Wyoming

X

X

X

l^The Arizona constitution does state that the laws of
the state should enable cities and towns to maintain free
high schools.
•^The Georgia constitution provides for free tuition.
14The

Indiana constitution provides for free tuition.

l^The Mississippi constitution states that the legisla
ture may, in its discretion, provide for free public schools.
l^The South Dakota constitution provides for tuitionfree public schools.
17The Utah constitution provides for free common schools,
which consist of grades one through eight.
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TABLE 2

SOURCES FOR SCHOOL FEE REGULATIONS

State

Legislature

Courts

Attorney
General

State
Agency

Alabama

X

X

Arkansas

X

X

California

X

X

X

Colorado

X

X

X

Georgia

X

X
X

Hawaii

X

I daho

X

X

Illinois

X

X

Indiana

X

Kansas

X

Kentucky

X

X

X

X

Michigan
Minnesota

X

X

X
X

Missouri
X

Montana

X

New Jersey

X

New York

X

X

North Carolina

X

X

North Dakota

X
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TABLE

State

2 (Continued)

Legislature

Oregon

X

South Carolina

X

Tennessee

X

Texas

X

Virginia

X

Washington

X

Courts

Attorney
General

State
Agency

X

shows the sources of regulations for each of the twenty-five
states which maintain regulations which specifically govern
school fees.

Appendix B presents the statutory provisions

for each of the fifty states and the District of Columbia
which specifically permit or prohibit the charging of
school fees, and which contain requirements for free text
books, supplies, materials or equipment.
The most common source for school fee regulations is
the state legislature which enacts statutes concerning
school fees.

The Minnesota legislature adopted in 197G a

very detailed statute which identified thirteen areas for
which fees may be charged and nine items or activities for
which fees may not be charged; it also provided a waiver
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policy for indigent parents and students.18

^ year later

the Texas legislature identified thirteen areas for which
fees are permissible and nine areas for which fees are imper
missible.

The Texas and Minnesota legislatures agreed on

several areas for which fees were prohibited and permitted.
For example, both states agreed that fees were permissible
for products produced by students which they chose to make
and which became the student's personal property, for security
deposits for returnable materials, supplies, or equipment,
and for student publications.

Fees cannot be charged in

either state for textbooks, instructional materials necessary
for a course, required field trips, and dress such as cap
and gown necessary for a required educational program.
The North Dakota statutes do not identify prohibited
fees, but they do specify fees which are

20

authorized.

The statutes permit deposits for textbooks, and fees for
extracurricular activities where attendance is optional,
physical education apparel and equipment, student-made
items which become the student's property, and driver
education.
l8Minnesota, Statutes Annotated, Chapter 120, Section
120.72 through 120.75.
l^Texas, Education Code, Section 20, Subsection 20.53.
20North Dakota, Century Code Annotated, Title 15,
Chapter 15-43, Sections 15-43-11.1 through 15-43-11.3.
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However, many state statutes are not as specific.
The only reference to fees in the Montana statutes concerns
fees for

damages.21

The North Carolina statutes refer to

fees only in terms of granting local boards of education
the authority to establish and regulate

22

fees.

The

Washington statutes refer only to summer school tuition
and extracurricular events.23

The Missouri statutes con

tain no provisions which specifically govern school

24

fees.

The Hawaii statutes prohibit the assessing of fees against
elementary students, but do not provide regulations pertain
ing to fees for secondary

students.25

In several of the states where school fees statutes are
not specific or simply do not exist, state courts, offices
of the state attorney general, and state agencies have issued
regulations which govern school fees.
In Montana, the governing statutes contain only one
reference to

26

fees.

However, after interpreting the state's

21-Montana, Revised Codes (1978), Title 20, Chapter 9,
Section 20-9-214.
22North Carolina, General Statutes, Chapter 115, Sec
tion 115-35(f).
2^Washington, Revised Code Annotated (1974), Title 28A,
Sections 28A.58.080 and 28A.58„113.
24Missouri, Annotated Statutes, Title XI, Chapter 170,
Section 170.051 (2).
25nawaii, Revised Statutes (1976 Replacement), Title 18,
Section 298-5.
26Montana, Revised Codes (1978), Title 20, Chapter 2,
Section 20-9-214.
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constitution, the State Supreme Court provided regulations
that prohibited fees for any course or activity reasonably
related to a recognized academic and educational goal of a
particular system.

Fees are permitted for courses or acti

vities that are optional or extracurricular.27
In North Carolina, the governing statutes do not iden
tify specifically permitted fees.

However, the statutes do

grant to local school boards the authority to regulate

28

fees.

Under this authority, local school boards throughout the
state have established a variety of fees which differ greatly
both in kind and amount.

The North Carolina Appeals Court

has determined that reasonable, incidental fees are per
missible in North Carolina.29
In Washington, there are only two statutes concerning
fees — one regarding summer school tuition and the other
pertaining to fees for operational, noncredit, extracurri
cular events.30

The state attorney general has supple

mented these statutes by issuing an opinion which identifies
nine areas for which fees are permissible and five areas in
27Qranger v. Cascade County School District No. 1, 159
Mont. 516, 499 P. 2d 780 (1972).

28North Carolina, General Statutes, Chapter 115, Sec
tion 115-35(f).
29sneed v. Greensboro Board of Education, 264 S. E. 2d
106 (N.C., 1980).
^Washington, Revised Code Annotated, Title 28A, Sec
tions 28A.58.080 and 28A.58.113.
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which fees are impermissible„

For example, fees for traffic

safety education, extracurricular transportation, class pic
tures and yearbooks, and caps and gowns for optional gradua
tion ceremonies are permissible.

Impermissible fees would

include charges for required field trips, towels, lockers,
textbooks and instructional materials.31
The Attorney General of Missouri has written the school
fee regulations for that state.

Missouri's constitution pro

vides for free public education, but there are no govern
ing statutes which deal with school fees.

In an opinion

dated March 7, 1973, the Missouri Attorney General stated
that instruction for academic credit must be gratuitous, but
that a school district may charge students for non-required
activities such as yearbooks, assemblies, or athletic events
where participation in the activity or purchase of the pro
duct is not a school requirement.32
State agencies, particularly the state departments of
education, have also issued regulations concerning fees
which are not included in the scope of a state's legisla
tive enactments.

The Colorado statutes speak to the charging

31Washington Office of the Attorney General, Attorney
General Slade Gorton "Memorandum regarding Fees — Attorney
General's Opinion 1973 No. 11," 4 June 1973.
32personal correspondence from Jack Roy, Director of
School Laws, Department of Elementary and Secondary Educa
tion, Jefferson City, Missouri, 31 July 1980„
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of miscellaneous fees.33

However, the Colorado Department

of Education has issued guidelines for school fees for
required elementary and secondary courses, materials and
supplies, provisions for indigent students, and extracur
ricular programs.34
The Hawaii State Department of Education has also
issued regulations which not only identify specific pro
grams and activities for which fees may be charged, but
also provide a schedule of charges which sets the specific
cost for each item requiring a

35

fee.

There is no consistent pattern for regulations govern
ing school fees and the states' constitutional provisions,
or lack of provisions, for free public education.

Table 3

shows that among the twenty-nine states and the District of
Columbia which provide to some degree for free public educa
tion, only sixteen states operate under legislative statutes
or other regulations which specifically refer to school fees.
Table 4 shows that even among states which do not
provide constitutionally for free public education, there
are nine states which do provide regulations concerning fees.
33colorado, Revised Statutes (1973), Title 22, Chapter
32, Sections 22-32-117 and 22-32-118(1).
34colorado Department of Education, Donald D. Woodington,
"Guidelines for School Fees," 30 June 1972.
35personal correspondence from George Herman, Staff
Specialist, Public Relations, Department of Education,
Honolulu, Hawaii, 3 August 1980.
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TABLE 3
STATES WHICH PROVIDE BY CONSTITUTION
FOR FREE PUBLIC SCHOOLS: REGULATIONS
REGARDING SCHOOL FEES

State

Provides Regulations

Arizona

No Regulations
X

Arkansas

X

California

X

Colorado

X

Connecticut

X

Delaware

X

District of Columbia

X

Florida

X

Georgia

X

Idaho

X

Illinois

X

Indiana

X

Maryland
Michigan

X
X

Mississippi

X

Missouri

X

Montana

X

Nebraska
New Jersey
New Mexico

X
X
X
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TABLE 3 (Continued)

State

Provides Regulations

New York

X

North Carolina

X

North Dakota

X

No Regulations

Oklahoma

X

Texas

X

Utah

X

Virginia

X

West Virginia

X

Wisconsin

X

Wyoming

X

Minnesota, for example, does not provide for free public educa
tion, but identifies in its statutes nine areas for which fees
may not be

36

charged.

Washington does not provide for free

public education, but the state's attorney general has iden
tified areas of permissible and impermissible

37

fees.

Kentucky requires that no public school shall charge a fee,
3®Minnesota, Statutes Annotated, Chapter 120, Section
120.72 through 120-75.
37washington Office of the Attorney General, Attorney
General Slade Gorton "Memorandum regarding Fees — Attorney
General's Opinion 1973 No. 11," 4 June 1973.
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TABLE 4
STATES WHICH DO NOT PROVIDE BY CONSTITUTION
FOR FREE PUBLIC SCHOOLS: REGULATIONS
REGARDING SCHOOL FEES

State
Alabama

Provides Regulations
X

Alaska
Hawaii

No Regulations

X
X

Iowa

X

Kansas

X

Kentucky

tr

Louisiana

X

Maine

X

Massachusetts

X

Minnesota

X

Nevada

X

New Hampshire

X

Ohio

X

Oregon

X

Pennsylvania

X

Rhode Island

X

South Carolina

X
X

South Dakota
Tennessee

X
X

Vermont
Washington

X
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or rental, or require a student to purchase instructional
materials in grades kindergarten through twelve.

However,

prohibition of fees does not apply to items of personal
attire, the rental of musical instruments, or materials
which become the student's property.38
Thus, there is no positive correlation between states
which maintain regulations governing fees and states which
provide for free public education.

There is also little

agreement among those states which maintain regulations
governing school fees as to the areas for which fees can
be charged and areas for which fees are prohibited.

Table 5

lists the states with school fee regulations and lists those
areas for which fees are permitted.

Table 6 lists the same

states and indicates the areas for which fees are prohibited
in the states.
There is some agreement among several states that fees
may not be charged for items or activities which are a part
of the basic instructional program, but fees may be charged
for items or activities considered extracurricular such as
activity tickets, student council fees, newspapers, year
books, or sports programs.

In Montana, for example, school

fees are prohibited for any course or activities reasonably
related to a recognized academic and educational goal of the
school system, but are permitted for courses or activities
^Kentucky, Revised Statutes Annotated (1980), Title
XII, Chapter 158, Section 158.107.
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that are optional or extracurricular.39

Georgia, Idaho,

Michigan, Missouri, Montana, New Jersey, North Dakota, and
Texas, states which provide for free public education, do
not permit fees for instructional supplies and textbooks,
but do permit fees for extracurricular items and activities.40
However, Minnesota and Oregon, states which do not provide
for free public education, have the same provisions.41
Similarly, Michigan, Minnesota, and Texas do not charge
fees for field trips if the field trip is a required activity
in the regular instructional program.

Fees are charged in

these states for extracurricular trips.42

Again, Oregon

•^Granger v. Cascade County School District No. 1,
159 Mont. 516, 499 P. 2d 780 (1972).
40personal correspondence from Gene Aiken, Division
Director, Regional Education Services, Department of Educa
tion, Atlanta, Georgia, 1 August 1980; Paulson v„ Minidoka
County, 93 Idaho 469, 463 P. 2d 935 (1970); Michigan, Compiled Laws Annotated, Chapter 380, Section 380.1432; personal
correspondence from Jack Roy, Director of School Laws, Depart
ment of Elementary and Secondary Education, Jefferson City,
Missouri, 31 July 1980; Granger v. Cascade County School Distrcit No. 1, 159 Mont. 516, 499 P. 2d 780 (1972); New Jersey,
Statutes Annotated, Title 18A, Chapter 34, Section 18A:34-1;
North Dakota, Century Code Annotated, Title 15, Chapter 15-43,
Sections 15-43-11.1 through 15-43-11.3; Texas, Education
Code, Section 20, Subsection 20.53
^Minnesota, Statutes Annotated, Chapter 120, Sections
120.72 through 120.75; Oregon, Revised Statutes, Title 30,
Chapter 399, Sections 399.115 and 399.155.
42Michigan,

State Board of Education, "Free Textbooks,
Materials, and the Charging of Fees," March 1972; Minnesota,
Statutes Annotated, Chapter 120, Sections 120.72 through
120.75; Texas, Education Code, Section 20, Subsection 20.53.
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and Washington, which do not provide for free public educa
tion, maintain the same field trip fee policy.43
However, there is not always agreement as to what is
extracurricular and what is not.

Hawaii and Washington,

two states which do not provide for free public education,
specifically permit cap and gown fees.44

However, Minnesota

and Texas, states which do provide for free public education,
prohibit such fees because the cap and gown are necessary
for a required educational activity.45
Several states do agree that fees may be charged for
items which a student choses to make in excess of course
requirements and which become the student's property.
Colorado, Idaho, Minnesota, North Dakota, and Texas, states
which provide for free public education, charge for such
43oregon, Revised Statutes, Title 30, Chapter 339,
Sections 339.115 and 339,155; Washington, Office of the
Attorney General, Attorney General Slade Gorton "Memorandum
regarding Fees — Attorney General's Opinion 1973 No. 11,"
4 June 1973.
44pers0nal correspondence from George Herman, Staff
Specialist, Public Relations, Department of Education,
Honolulu, Hawaii, 3 August 1980; Washington, Office of the
Attorney General, Attorney General Slade Gorton, "Memorandum
regarding Fees — Attorney General's Opinion 1973 No. 11,"
4 June 1973.
45Minnesota, Statutes Annotated, Chapter 120, Sections
120.72 through 120.75; Texas, Education Code, Section 20,
Subsection 20.53.
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student-produced items, as do Kansas, Kentucky, and Oregon,
states which do not provide for free public education.46
Generally, fees for textbooks are not permitted in
states which maintain school fee regulations.

However,

five states which provide for free public education allow
charges, either as rent or a deposit, for textbooks:
Illinois, Indiana, Virginia, West Virginia, and Wisconsin.47
Tennessee, which does not provide for free public education,
also allows charges for textbooks.48
North Carolina, which provides for free public educa
tion, and South Carolina and Tennessee, which do not, allow
local boards of education to establish and regulate incidental
46colorado Department of Education, Donald D. Woodington,
"Guidelines for School Fees," 30 June 1972; Idaho Department
of Education, "Guidelines for Charges of Student Fees," 6
February 1970; Minnesota, Statutes Annotated, Chapter 120,
Sections 120.72 through 120.75; North Dakota, Century Code
Annotated, Title 15, Chapter 15-43, Sections 15-43-11.1
through 15-43-11.3; Texas, Education Code, Section 20,
Subsection 20.53; Kansas, Statutes Annotated, Chapter 72,
Section 72-5389; Kentucky, Revised Statutes Annotated (1980),
Title XII, Chapter 158, Section 158.107; Oregon, Revised
Statutes, Title 30, Chapter 339, Section 339.155.
47minois school districts do not have to provide free
textbooks unless required to do so by the voters in a free
textbook referendum; see also Indiana, Statutes Annotated
(Burns), Title 20, Section 20.8-1.9.3; Virginia school dis
tricts are encouraged, but not required, to provide free
textbooks, Virginia, Code Annotated (1950), Title 22,
Chapter 14, Section 22.1-251 and 252; West Virginia, Code
Annotated (1977), Chapter 18, Article 5, Section 18-5-21;
Wisconsin, Statutes Annotated (1973), Chapter 118, Section
118.03.
^Tennessee, Code Annotated (1977), Title 49, Chapter
17, Section 49-1701.
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fees.4®

This authority allows the local board to charge

fees for a number of items.

In North Carolina incidental

fees include the following:
1.

Elementary, junior high, and senior high
non-instructional fees which could be
assessed against all students in a school.
Non-instructional fees include charges for
lockers, library fees, and identification
cards„

2.

Elementary, junior high, and senior high
instructional supply fees which could be
charged against all students in a school.
In 1978-79, instructional supply fees
ranged from a low of fifty cents per stu
dent in an elementary school to sixteen
dollars per senior high student.

3.

Special and subject fees which include
charges for courses in vocational educa
tion, business education, science, art,
and music; and fees for activities and
clubs.

4.

Miscellaneous fees which include charges
for parking permits, towels, or assemblies.50

Although all states with school fee regulations permit
some type of school fee, several of the states require by
statute that fees be waived for indigent students.

Indiana,

Minnesota, Texas, Virginia, West Virginia, and Wisconsin,
states which provide for free public education, provide
4®North

Carolina, General Statutes, Chapter 115,
Article 25A, Section 115-206.12; South Carolina, Code of
Laws (1976), Title 59, Chapter 31, Section 59-31-360;
Tennessee, Code Annotated (1977), Title 49, Chapter 17,
Section 49-1701.
50North Carolina, "1978-1979 Fee Reporting Form
Results," North Carolina Department of Public Instruction
(1979).
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such a policy.51

Kansas and Oregon, which do not provide

for free public education, maintain similar provisions.52
State Regulations Related to School Fees
Of those states which do not have regulations which
specifically govern school fees, almost all operate under
statutes which provide for free textbooks and free instruc
tional materials.

Nebraska statutes require that textbooks

will be loaned free of charge to

53

pupils,

Connecticut not

only provides free textbooks, but requires that all books,
equipment, supplies, and materials necessary to meet the
needs of instruction will be provided free of

charge.,54

Table 7 lists those states which do not operate under statutes
or regulations which specifically govern school fees, but do
have statutes related to the provision of free instructional
materials and free textbooks,,
51Indiana,

Statutes Annotated (Burns), Title 20, Sec
tion 20.8-1.9.3; Minnesota, Statutes Annotated, Chapter 120,
Section 120.72; Texas, Education Code, Section 20, Subsec
tion 20.53; Virginia, Code Annotated (1950), Title 22,
Chapter 14, Section 22.1-252; West Virginia, Code Annotated
(1977), Chapter 18, Article 5, Section 18-5-21; Wisconsin,
Statutes Annotated (1973), Chapter 118, Section 118.03.
^Kansas, Statutes Annotated, Chapter 12, Section 725391; Oregon, Revised Statutes, Title 30, Chapter 399,
Section 336.168.
^Nebraska, Revised Statutes (1943), Reissue of 1976,
Chapter 49, Article 4 (k), Section 79-4, 121.
^Connecticut, General Statutes Annotated, Title 10,
Section 10-228.

TABLE 7
REGULATIONS RELATED TO SCHOOL FEES IN STATES
WITHOUT SPECIFIC SCHOOL FEE STATUTES
OR REGULATIONS

State

Free
Textbooks

Free
Supplies

Free
Materials

Free
Equipment

Alaska

X

Arizona

X55

Connecticutt

X

Delaware

X

District of Columbia

X

X

X

X

X

Florida
Iowa

No
Provision

X
X56

X

Louisiana

X

Maine

X

Maryland

X

X

X

X

Massachusetts

X

X

X

X

Mississippi

X

Nebraska

X

Nevada^?

X

X

X

X

X

TABLE 7 (Continued)

State

Free
Textbooks

New Hampshire

X

New Mexico

X

Ohio

X

Oklahoma

X

Pennsylvania

X

Rhode Island

X

South Dakota

X

Utah

X

Vermont

X

through eight.

Free
Equipment

No
Provision

X
X

X

X

X

X59

Wisconsin

55Arizona

Free
Materials

X58

West Virginia

Wyoming

Free
Supplies

X
only provides free textbooks for students in common schools, grades one

TABLE 7 (Continued)
•^Voters in Iowa school districts may vote to provide free textbooks.
^7The boards of trustees for individual school districts have the power to provide
free textbooks, supplies, materials and equipment.
r: o

°Free textbooks are only provided for children whose parents cannot afford them.
c: q
o;7Free textbooks are only provided for children whose parents cannot afford them.

o
Ul
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These provisions are significant in that they define,
for states which do not have specific statutes or regula
tions governing school fees, areas for which fees cannot be
charged.

These provisions are also consistent with the

pattern among states with specific fee policies wherein
fees are generally not charged for textbooks and instruc
tional materials.
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CHAPTER IV
LEGAL ASPECTS OF SCHOOL FEES
Overview
The majority of court cases concerning school fees are
the result of claims by plaintiffs that the charging of fees
violates constitutional or statutory provisions requiring
the establishment of free public schools.

In some cases,

the plaintiffs have alleged that the practice of school fees
conflicts with Section I of the Fourteenth Amendment which
prohibits any governmental body from depriving any person
of life, liberty, or property without due process of the law.l
These two issues constitute the major challenges against
school fees.
It is important to note that each decision of a court
relates only to the specific issues of that particular case,
although some decisions establish legal precedents more than
others.

Often in judicial rulings, judges will depend heavily

upon decisions rendered in similar situations.

The decisions

reached by the United States Supreme Court establish the
greatest precedent since the rulings are binding throughout
^U. S. Constitution, amend. XIV, sec. 1.
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the

country.2

However, there have been no United States Su

preme Court decisions concerning school

fees.^

Consequently,

the legal principles enumerated and discussed in this chapter
derive from rulings by State Supreme Courts and State Courts
of Appeals which have been binding for their states.
Although a legal precedent may have been established
concerning a particular issue, an individual may still pursue
his grievance in C'ourt.^

The particular facts concerning a

specific grievance may produce different results, even though
the legal issues may be similar to questions already decided
by other

courts.^

These differences in results are illus

trated by the various decisions reached by different State
Supreme Courts in cases where tuition fees, matriculation
fees, incidental fees, and fees for textbooks, instructional
materials, supplies, and activities have been the issues.
However, as a result of these decisions, certain legal prin
ciples have been established.

These will be identified and

discussed in this chapter in accordance with the major issues
concerning school fees.
^Alan Aberson, "Litigation," Public Policy and the Educa
tion of Exceptional Children, ed. Frederick J. Weintraub
(Reston, Virginia: The Council for Exceptional Children,
1976), p. 254.
^Only once has a case focusing on the constitutionality
of a school reached the United States Supreme Court. The
court vacated and remanded the case. See Johnson v. New York
State Education Department, 449 F. 2d 871 (2d Cir. 1971), cert,
granted 405 U. S. 916, 92 S. Ct. 986 (1972), vacated and re
manded, 409 U. S. 75, 93 S. Ct. 259 (1972).
4Aberson,

Public Policy, p„ 254.

^Ibid., p. 255.
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State Constitutional and Statutory
Issues and School Fees
Legal principles concerning tuition fees, matriculation
fees, and incidental fees were generally established by courts
during the early twentieth century.

However, since 1970,

fees for textbooks, materials, supplies, and activities have
been examined by several courts in terms of constitutional
and statutory provisions concerning public education.
Tuition Fees
When courts consider claims that school fees violate
constitutional or statutory provisions regarding free public
schools, they must, first determine whether the charges are
tuition or fees.

In general, tuition has been defined as a

payment charged by the school district for the instruction
of students.
dance.

Tuition is required as a condition of atten

Fees are charges made by the school district for

matters incidental to instructional activities.®
Courts in those states which provide for free public
schools have established the principle that tuition charges
cannot be justified in the face of constitutional or statu
tory provisions requiring the establishment of free schools.'''
®E. Gordon Gee and David J. Sperry, Education and the Law:
A Compendium (Boston: Allyn and Bacon, Inc., 1978), p. T-62.
^See Board of Education v. Dick, 70 Kan. 434, 78 P. 812
(1904); Special School District No. 65 v. Bangr, 144 Ark, 34,
221 S. W. 1060 (1920); State ex rel. Roberts v. Wilson, 221
Mo. App. 9, 297 S. W. 419 (1927); Batty v. Board of Educ. of
Williston, 67 N. D. 6, 269 N. W. 49 (1936); Dowell v. School
Dist. No. 1, 220 Ark, 828, 250 S. W. 2d 127 (1952).
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In Alabama, where there is no constitutional provision for
free public schools, the court reviewed charges which the
plaintiff alleged were required as a condition of attendance
and found that the charges were illegal in the face of a
state code stating that tuition would be free.8
A related question concerns the charging of tuition
for instruction which goes beyond the minimum school pro
grams required by state statute.
charge tuition for summer school.

Many school districts
Only the Montana Supreme

Court, which developed a formula to determine whether a
course or activity falls within the constitutional purview
of a free school, has dealt with tuition fees for summer
school.

The court declared that school districts may charge

tution for summer school or like activity if the activity is
supplemental to the regular academic program required by con
stitution or statute.^
Thus, in court cases where tuition fees have been the
issue, fees have not been upheld because of constitutional
and statutory requirements for free public schools.

In one

instance a court has justified tuition fees for summer
school, despite state provisions for free public schools,
because summer school instruction was supplemental to the
free instructional program required by the state.
®See Roberson v. Oliver, 189 Ala. 82, 66 So. 645 (1914).
^Granger v. Cascade County School District, 159 Mont.
516, 499 P. 2d 780 (1972).
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Matriculation Fees
In states where the constitution provides for the
establishment of free schools, the courts have established
the principle that school districts cannot require indirect
tuition charges by means of matriculation fees.

Such fees

constitute a condition of admission to the school and thus
become an exclusionary device against those who are unwill
ing or unable to pay.

Courts in these states have reasoned

that such fees do by indirection what a tuition charge
directly.

does

Thus the matriculation fee contravenes the spirit,

if not the plain meaning, of constitutions and statutes
establishing free schools .^
In Alabama, the Constitution does not require free public
schools and the legality of matriculation fees has been up
held.

The court has determined that matriculation fees

violate neither the Constitutional provision for liberal
schools, a state statutory requirement for a free school
system, nor a legislative act intending that no fees should
be collected.

Instead such fees have been justified because

another state statute specifically permits school districts
to charge matriculation fees.1!

Again, as with tuition

l°See Brewer v. Ray, 149 Ga. 596, 101 S. E. 667 (1919);
Brinson v. Jackson, 168 Ga..353, 148 S. E. 96 (1929); Dowell
v. School District No. 1, 220 Ark. 828, 250 S. W. 2d 127 (1952).
Usee Vincent v. County Board of Education, 222 Ala. 216,
131 So. 893 (1931); Shirey v. City Board of Education of Fort
Payne, 266 Ala. 185, 94 So. 2d 758 (1957).
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charges, the courts in two states have declared matriculation
fees unconstitutional because of state constitutional require
ments for free public schools.

In one state matriculation

fees have been justified, despite a statutory requirement
for a free school system, because another statute did per
mit the charging of matriculation fees.
Incidental Fees
In three different states the courts have determined
the legal status of incidental fees.

In Georgia and South

Carolina, the term "incidental fee" referred to general
fees which were assessed by school districts against each
child attending school.^

The school districts used the

term incidental because the charges were considered mini
mal.

In Alabama, incidental fees referred to fees used to

maintain school facilities.13

Again, the fees were con

sidered minimal.
In Georgia and South Carolina, the courts declared
incidental fees unlawful.

In Georgia, the State Supreme

Court established the principle that incidental fees violated
•L^See Irvin v. Gregory, 86 Ga. 605, 13 S. E. 120 (1891);
Young v. Trustees of Fountain Inn Graded School, 64 S. C. 131,
41 S. E. 824 (1902).
l^See Bryant v. Whisenant, 167 Ala. 325, 52 So. 525
(1910); Ryan v. Sawyer, 195 Ala. 69, 70 So. 652 (1916);
Kennedy v. County Board of Education, 214 Ala. 347, 107
So. 907 (1926); Vincent v. County Board of Education, 222
Ala. 216, 131 So. 893 (1931); Shirey v. City Board of Fort
Payne, 266 Ala. 185, 94 So. 2d 758 (1957).
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the state's constitutional requirement that the schools
shall be free to all children of the state.14

jn South

Carolina, the Supreme Court also declared incidental fees
invalid, but not on constitutional grounds.

The court

determined that local boards of education lacked statutory
authority to collect

money.^

Five court cases decided in Alabama established and
reaffirmed the legal precedent in that state that incidental
fees could be lawfully required of public school students.1®
The first of these cases established a distinction between
tuition and a reasonable incidental

17

fee,

that was maintained in later decisions.

a

distinction

The Alabama court

differentiated between a charge for instruction and charges
for non-instructional materials such as wood and water.
Because the charge for wood and water was minimal, the court
justified the fee and stated that such a minimal charge was
not equivalent to a tuition charge, which was prohibited by
state statute.^®
l^Irvin v. Gregory, 86 Ga. 605, 13 S. E. 120 (1891).
l ^ Y o u n g v. Trustees of Fountain Inn Graded School, 64
S. C. 131, 41 S. E. 824 (1902).

l®See Bryant v. Whisenant, 167 Ala. 325, 52 So. 525
(1910); Ryan v. Sawyer, 195 Ala. 69, 70 So. 652 (1916);
Kennedy v. County Board of Education, 214 Ala. 347, 107
So. 907 (1926); Vincent v. County Board of Education, 222
Ala. 216, 131 So. 893 (1931); Shirey v. City Board of Fort
Payne, 266 Ala. 185, 94 So. 2d 758 (1957).
l^Bryant v. Whisenant, 167 Ala. 325, 52 So. 525 (1910).
ISibid.
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Although charges for wood or water have not been a
concern of the courts in recent years, "reasonable fees"^
and "reasonable, incidental fees"^® have been reviewed by
the courts on four occasions since 1970.

However, in each

of these cases, the terms "reasonable fee" or "reasonable,
incidental fee" referred to charges for instructional sup
plies and materials.
Fees for Textbooks, Instructional Materials,
Supplies, and Activities
The most troublesome area facing courts which must deter
mine the legality of a fee has been the area of fees for text
books, instructional materials, supplies, and activities.

Al

though the particular facts in each case have been similar,
different legal principles have been established for different
states.

Tuition fees, matriculation fees and incidental fees

have been considered valid or invalid based on a particular
state's constitutional or statutory provisions for free
public schools.

In states which provided for free public

schools, fees for tuition, matriculation, and incidentals have
been declared unconstitutional.

In Alabama, which does not

•^See Granger v. Cascade County School District No. 1,
159 Mont. 516, 499 P. 2d 780 (1972); Norton v. Board of
Education of School District No. 16, 89 N. M. 470, 553 P.
2d 1277 (1976).
^See Board of Education v. Sinclair, 65 Wis. 2d 179,
222 N. W. 2d 143 (1974); Sneed v. Board of Education, 264
S. E. 2d 106 (No C., 1980).

75

provide for free public education, tuition has been declared
unconstitutional; but matriculation and incidental fees
have been justified despite a statutory requirement for
free public schools.

However, courts have determined that

a state's constitutional requirement for free public schools
does not necessarily invalidate a school fee for textbooks,
supplies or materials.

Courts in various states have jus

tified fees for textbooks, instructional materials, supplies
and activities despite state constitutional provisions for
free public schools.
Prior to 1970, there were two court cases concerning
fees for textbooks, both of which were heard in states
which maintain constitutional requirements for free public
schools.

In Georgia, the court determined that a school

district could not refuse admission to students who had
not paid textbook rental fees.

However, the court did

not address the constitutionality of textbook rental

charges.21

In Illinois, the court did consider the constitutionality
of textbook deposits in Segar v. Board of Education, and
determined that such deposits did not violate the state's
constitutional requirement for free

22

schools.

The court

2^-Mathis v. Gordy, 119 Ga. 817, 47 S. E. 171 (1904).
22segar v. Board of Education, 317 111. 418, 148 N. E.
289 (1925).
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concluded that the school district's requirement that parents
furnish textbooks and other items for their children's per
sonal use did not violate provisions for free schools.

The

Segar case established the precedent that a state's consti
tutional provision for free public schools should be con
sidered in its historical context.

Therefore, provisions

for free public schools would apply only to what was con
sidered "free" at the time the constitution was

^3

drafted.

Since 1970, fees for textbooks and instructional mate
rials have been considered by several state courts.

Two dis

tinct legal principles have been established in these cases.
On one hand fees for textbooks and instructional materials
have been invalidated on the basis of a state's constitu
tional requirement for "free school."

On the other hand,

courts in the states have justified fees for textbooks,
instructional materials, supplies, and activities despite
constitutional provisions for "free public schools."
In cases where fees have been invalidated, the courts
established the legal precedent that because the items for
which the schools charged fees were necessary for an educa
tion, and the states were required to maintain free schools,

23lbid.
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then fees for these items could not be charged.24

The courts

did not delve into the history or construction of the word
"free," but used its plain meaning.
Three tests established in three different cases were
used to establish the principle that fees could not be charged
for items considered necessary for education,
the test of "necessary elements."25

The first was

in Paulson v. Minidoka,

the Idaho court declared:
Textbooks are necessary elements of any school's
activity. They represent a fixed expense peculiar to
education, the benefits from which insure to every
student in equal proportion (ignoring differences in
ability and motivation) solely as a function of his
being a student. Unlike pencils and paper, the stu
dent has no choice in the quality or quantity of
textbooks he will use if he is to earn his educa
tion. He will use exactly the books, prescribed by
the school authorities, that his classmates use;
and no voluntary act of his can obviate the need for
books nor lessen their expense. School books are,
thus, indistinguishable from other fixed educational
expense items such as school building maintenance
and teachers' salaries. The applicants may not
charge students for such items because the common
schools are to be "free" as our constitution requires.26
The court also applied the test of "necessity" to a
school activity fee which was assessed against all students.
24See

Bond v. Public Schools of Ann Arbor School District,
383 Mich. 693, 178 N. W. 2d 484 (1970); Paulson v. Minidoka
County School District No. 331, 93 Idaho 469, 463 P. 2d 935
(1970); Granger v. Cascade County School District No. 1, 159
Mont. 516, 499 P. 2d 780 (1972); Concerned Parents v.
Caruthersville School District 18, 548 S. W. 2d 554 (1977);
Union Free School District of Tarrytown v. Jackson, 403 N. Y.
S. 2d 62 (1978).
25paulson v. Minidoka County School District No. 331,
93 Idaho 469, 463 P. 2d 935 (1970).
26Ibid.
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The court noted that social and extracurricular activities
were not necessary elements of a high school program.

There

fore, fees for extracurricular activities charged only to
students who chose to participate could be justified despite
constitutional provisions for free public schools.
The second test also concerned textbooks.
Public Schools of Ann Arbor School

District^?,

In Bond v.
textbook

fees were declared unconstitutional on the basis that text
books were an "integral fundamental part" of a free public
elementary and secondary school system.

The court also used

the test of "integral fundamental" to invalidate all fees
for materials needed to provide a fundamental educational
program as required by the state.

However, the court agreed

with the Paulson decision that fees for voluntary, extra
curricular activities could be justified despite state con
stitutional requirements for free public education.
The third test was stated by the Montana Supreme Court
in Granger v. Cascade County School District No. 1:
Is a given course or activity reasonably re
lated to a recognized academic and educational
goal of the particular school system? If it is,
it constitutes part of the free, public school
system commanded by Art. XI, Sec. 1 of the Montana
Constitution and additional fees or charges can
not be levied, directly or indirectly, against
the student or his parent. If it is not, reason
able fees or charges may be imposed.28
^Bond v. Public Schools of Ann Arbor School District,
383 Mich. 693, 178 N. W. 2d 484 (1970).
^Granger v. Cascade County School District No. 1, 159
Mont„ 516, 499 P. 2d 780 (1972).
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Courts in other states have justified fees for textbooks,
instructional materials, supplies,and activities despite con
stitutional provisions for free public schools.

The legal

principles in these states have been based on different in
terpretations of the word "free" as used in each state's
constitution:

that items for which fees were charged were

not considered free at the time the constitution was written29;
that state provisions for free schools only applied to needy
students^O; that a constitutionally required system of free
public schools did not require the state to furnish free
textbooks to non-indigent students^l; that a constitutionally
required system of free public schools did not prohibit fees
for elective courses^2j that the history of the development
of public schools established by the state's provision for
free schools had never been understood to require the absence
of modest, supplementary fees^^j qr that the word "free" at
the time the state's constitution was written did not require
^Board of Education v. Sinclair, 65 Wis. 2d 179,
222 II. W. 2d 143 (1974).
30Vandevender v. Cassell, 208 S. E. 2d 436 (W. Va., 1974).
^Marshall v. School District No. 3 Morgan City, 553
P. 2d 784 (Colo., 1976).
•^Norton v. Hobbs Municipal School District
No. 16, 89 N. M. 470, 553 P. 2d 1277 (1976).
•^Sneed v. Greensboro City Board of Education, 264
S. E. 2d 106 (N. C., 1980).
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that textbooks,34 workbooks, duplicating paper, and masters,
magazines, dictionaries, paperback books, maps, and atlases35
be furnished free to pupils.

Courts which have analyzed the

word "free" in its historical context and have determined
that "free" did not apply to textbooks and other instruc
tional materials have, therefore, justified fees for text
books, instructional materials, supplies and activities
despite constitutional provisions for free schools.
In states without constitutional requirements for free
schools, the court in one state has stated that rental fees
may be charged for textbooks.
The Fourteenth Amendment and
School Fees
There have only been four attempts to invalidate fees
for textbooks, instructional materials, supplies, and activi
ties on the basis that such fees deny educational opportunity
•^Harrier v. Board of Education of School District No. 109,
47 111. 2d 480, 265 N. E. 2d 616 (1970).
S^Beck v. Board of Education, 63 111. 2d 10, 344 N. E.
2d 440 (1976).
3®The Indiana Constitution provides only that the
legislature shall establish a uniform system of common
schools wherein tuition would be without charge; Chandler
v. South Bend Community School Corp., 160 Ind. App. 592,
312 N. E. 2d 915 (1974).
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and create classifications of students which are discrimina07
tory. ' However, two of these cases have been unsuccessful
in establishing clear legal principles with regard to school
fees as being in violation of the constitutional protec
tions of equal protection and due process found in the
Fourteenth Amendment.
,38

jurisdiction

ancj

One case was dismissed for lack of

another was vacated and remanded.39

In one state the supreme court did contend that text
book fees may be charged to all students, including indigent
students, without necessarily violating the constitutional
provisions of the Fourteenth Amendment.40

However, the

school district must make textbooks available to indigent
students on a check-out basis.

Another state supreme court

in the same year declared that refusal to provide textbooks
without charge for students whose parents were unable to
provide them would be denial of the equal protection clause
of the Fourteenth Amendment.41

There have been no other

3^See Baxley v. Rutland, 409 F. Supp. 1249 (1976);
Johnson v. New York State Education Department, 449 F.
2d 871 (2d Cir. 1971), vacated and remanded 409 U. S.
75 (1972) (for a determination of mootness); Carpio v.
Tucson High School District No. 1, 111 Ariz. 127, 524
P. 2d 948 (1974); Vandevendor v. Cassell, 208 S „ E. 2d
436 (1974).
^^Baxley v. Rutland, 409 F„ Supp. 1249 (1976).
3®Johnson

v. New York State Education Department,
449 F. 2d 871 (2d Cir. 1971), vacated and remanded, 409
U. W. 75 (1972) (for a determination of mootness).
40carpio v. Tucson High School District No. 1, 111
Ariz. 127, 524 P. 2d 948 (1974).
43-Vandevendor v. Cassell, 208 S. E. 2d 436 (1974)„
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challenges to school fees based on the Fourteenth Amend
ment.
In summary, the legal principles governing certain
school fees are well established.

Fees for tuition,

matriculation, and incidentals have been declared uncon
stitutional by state supreme courts in states which pro
vide for free public education.

Only in Alabama, which

does not provide by constitution for free public education,
have matriculation fees and incidental fees been permitted.
The courts have established two distinct legal prin
ciples with regard to fees for textbooks and instructional
materials.

On one hand fees for textbooks and instructional

materials have been invalidated on the basis of a state's
constitutional provision for "free schools."

In these

cases, the courts stated that because the items for which
the schools charged fees were necessary for an education,
and the states were required to maintain free schools,
then fees for these items could not be charged.

On the

other hand, other state courts have justified such fees
despite state constitutional provisions for "free schools."
These courts analyzed the word "free"

in its historical

context, as used in their respective state constitutions.
They sought to determine what was considered free, with
respect to schools, at the time the constitution was written.
The courts determined that "free" applied to tuition, building
maintenance, and teacher salaries, but not textbooks and

83

supplies.

Consequently, charges for such items did not

violate their states' provisions for free schools.
Finally, only two state courts have considered school
fees in light of the Fourteenth Amendment.

One State

Supreme Court held that the charging of textbook fees,
even to indigent students, did not necessarily violate
the Fourteenth Amendment's provision for equal protection.
However, another State Supreme Court declared that charging
textbook fees to indigent students would violate the Four
teenth Amendment.
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CHAPTER V
REVIEW OF COURT DECISIONS
During the twentieth century, there have been several
court cases where tuition fees, matriculation fees, fees
for incidentals and fees for textbooks and/or other in
structional materials have been the issue.

The review

of cases will indicate that fees may not be charged as a
condition of attendance, but may be charged for a variety
of other reasons as determined by the courts in different
states.
Tuition Fees
During the first third of the twentieth century,
courts in four states considered the legality of school
fees for tuition.

These courts established the legal

principle that school districts cannot collect tuition
fees from students who reside in their districts because
such fees violate constitutional or statutory require
ments for free schools.
This principle was established in Kansas in 1904 by
the Kansas Supreme Court.

In Board of Education v. Dick^,

the Kansas Supreme Court determined that a state statute
^Board of Education v. Dick, 70 Kan. 434, 78 P. 812,
(1904).
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which authorized cities of a certain size to maintain high
schools in whole or in part by collecting a tuition fee from
each pupil violated the Kansas Constitution which stated
that the legislature would establish a uniform system of
common schools.
The Board of Education in Lawrence, Kansas adopted a
resolution pursuant to the state statute authorizing the
school superintendent to expel from the high school all
resident pupils who refused to pay a tuition fee of $2.50
per term.^
Affirming a judgment in favor of the plaintiff pupils,
the court decided, first, that the high school was a depart
ment of the common school system of the city, in which the
higher grades of the common school were taught.

Next, the

court pointed out that the phrase "common schools" was
synonymous with "public schools," and that both terms had
been defined by lexicographers and by judicial interpreta
tion to mean "free schools."3
Reasoning that it had to be assumed that the framers
of the state's constitution had used the term "common
schools" in its technical sense of "free schools," the
court concluded that the act of the legislature attempting
to authorize city boards of education to collect tuition
2Ibid.

^Ibid.
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fees for the admission of resident high school pupils vio
lated the state constitution.4
In Roberson v. Oliver^, the Alabama Supreme Court
established the principle that tuition fees violated sta
tutory provisions that tuition should be absolutely free
to all minors over the age of seven.
In the Coal City School District, the school board
increased an incidental fee of 25 cents per month for all
pupils to 50 cents per month for pupils in the first,
second, and third grades; 75 cents per month for pupils
in the fourth, fifth, and sixth grades; and

one dollar

per month for students in all grades higher than the sixth.
The board charged these fees to provide coal, heat, water,
and other necessary supplies for the school.

After paying

for these supplies, the board intended to use any balance
to pay teachers in order to prolong the school term.6
The court recognized that by state statute a board
could fix a reasonable incidental fee for heating and
lighting classrooms.

However, the statutes also stated

that tuition would be free.7
4Ibid.

^Roberson v. Oliver, 189 Ala. 82, 66 So. 645, (1914).
6Ibid.
7Ibid.
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The court concluded that the board's discretion to
charge incidental fees must be reasonably exercised, and
that a school board may not exact tuition from a student
under the guise of a mere incidental fee.

The fees were

invalidated on the grounds that experience had shown that
25 cents per month was a sufficient incidental fee.8
In Arkansas, a legislative statute empowering a school
board to charge tuition was held unconstitutional in Special
School District v. Bangs.^

The court declared that the

school board did not have the discretion to charge tuition
for students in the high school.

Such a charge was in

violation of the state constitution which requires the
state to maintain a system of free schools whereby all
persons in the state between the ages of 6 and 21 years
could receive gratuitous instruction.
The North Dakota Supreme Court also declared tuition
charges illegal on the basis that such charges are con
trary to constitutional and statutory provisions for free
public schools.
The Williston Board of Education charged tuition at
the rate of $7.50 for each half unit of credit after four
8Ibid.

^Special School District v. Bangs, 144 Ark. 34, 221
5. W. 1060 (1920).
l^Batty v. Board of Education of Williston, 67 N. D.
6, 269 N. W. 49 (1936).
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years of attendance at high school.

The Board declared

that this regulation was enacted to promote discipline
in the high school.H
The father of an eighteen-year-old who was entering
his fifth year of high school brought an action challenging
the district's policy.

The court struck down the tuition

charge in light of the North Dakota Constitution's pro
vision for free public schools.

The court declared that

although local boards of education held wide discretion
with regard to "the organization, reception, government,
and instruction of pupils, their suspension, expulsion,
or transfer," local boards had no authority to impose
tuition charges.^
In one instance a state court has permitted tuition
fees for instruction which exceeds the minimum school
programs required by the state.

The Montana Supreme

Court determined that school districts in that state may
charge tuition for summer school or similar activity if
the instruction is supplemental to the regular academic
program required by constitution or statute.13
11Ibid.
12Ibid.

•^Granger v. Cascade County School District, 159
Mont. 516, 499 P. 2d 780 (1972)".
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Matriculation Fees
Georgia and Arkansas require in their constitutions
that the state will provide free public education.

The

courts in these states have declared matriculation fees
invalid because such fees constitute a condition of admis
sion, or tuition fee.
The principle was established in Georgia in the early
twentieth century.

In 1919, in Brewer v. Bay, the Georgia

Supreme Court declared matriculation fees unconstitutional.14
The authorities in charge of a local public school had
required a matriculation fee of one dollar from all children
desiring to attend the city's public school.

Rejecting

the argument that the increased cost of operating the school
had made it necessary to require the matriculation fee,
the court reasoned that if an exception to the constitu
tional requirement for free public schools were recognized
on the ground of necessity, the necessity would always be
found to exist.15
A similar case in Georgia concerning matriculation fees
occurred ten years later.

In Brinson v. Jacksonl^, the

court determined that a matriculation fee was invalid
because the state constitution stipulated that the state's
l^Brewer v. Ray, 149 Ga. 596, 101 S. E. 667 (1919).
l5Ibid.

l^Brinson v. Jackson, 168 Ga. 353, 148 S. E. 96 (1929).
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common schools, whether founded wholly or in part by taxa
tion, should be free to all the children of the state.
The trustees of the high school received only enough
tax dollars to operate the school for six months per year.
The trustees decided that the school should be operated
for nine months per year and that the expenses of opera
tion for the extra three months would be met by funds
derived from matriculation fees.

The trustees required

a matriculation fee of six dollars.
The court reasoned that since the state system of
education provided for in the constitution embraced all
high schools, admission to such a school should be free
for all residents who live in that district.
Matriculation fees have also been declared unconsti
tutional in Arkansas.

Under a state constitutional provi

sion which required the state to maintain a general, suitable,
and efficient system of free schools whereby all persons in
the state between the ages of six and twenty-one years
could receive gratuitous instruction, it was held in Powell
v. School District No. 1^ that no registration fee could be
required in the state's public schools.

The court reasoned

17Ibid.
18Ibid.

•^Dowell v. School District No. 1, 220 Ark. 828, 250
S. W. 2d 127 (1952).
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that there must be "gratuitous instruction," as stated in
the constitution, and a school district cannot by indirec
tion, such as a registration fee, violate the clear spirit
and plain wording of the constitution.20
Alabama, which does not provide for free public educa
tion, maintains a state statute which authorizes the col
lection of a matriculation fee for each semester for all
students in accredited high schools, the amount and expen
diture of such fee to be determined by the county or city
board of education.21
In Vincent v. County Board of Education2^ plaintiffs
charged that a matriculation fee was in violation of a
state constitutional provision that the Alabama legisla
ture should establish, organize, and maintain a liberal
system of public schools.

The plaintiffs reasoned that

a liberal system of education should mean free public
education for Alabama children.
The court pointed out that the words "free" and
"liberal" are not synonymous and that if the framers
of the Alabama constitution had intended to establish
a system of free public education, they would have written
20ibid.
^Alabama, Code (1975), Title 16, Section 16-26-4.
22yincent v. County Board of Education, 222 Ala. 216,
131 So. 893 (1931).
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the constitution in just those terms.

The court went on

to state that the word "liberal" meant a system as generous
and bountiful as the power of taxation and the varied needs
of the state would

23

justify.

The Alabama court reaffirmed

this position in Shirey v. City Board of Education of Fort
Payne.24
Incidental Fees
Incidental fees constitute a specific category of
fees which has been the subject of court decisions in the
late nineteenth and early twentieth centuries.
In Georgia and South Carolina, incidental fees have
been declared invalid.

In 1891, in Irvin v. Gregory, the

Georgia Supreme Court declared unconstitutional a local
law which allowed the city board of education to require
each student to pay before entering school an incidental
fee of no less than five dollars nor more than ten dollars
per scholastic year.25

The court stated that such a re

quirement clearly conflicted with the state's constitu
tional requirement that the schools shall be free to
children of the state.26
23Ibid.

24shirey v. City Board of Education of Fort Payne,
266 Ala. 185, 94 So. 2d 758 (1957).
25irvin v. Gregory, 86 Ga. 605, 13 S. E. 120 (1891).
26ibid.

93

The South Carolina Supreme Court also declared inciden
tal fees invalid, but not on constitutional grounds.

In

Young v. Trustees of Fountain Inn Graded School, the court
pointed out that the local board of education had no statu
tory authority to handle money.2?
The school board had resolved to impose an incidental
fee of two dollars per year on each pupil whose parents
were able to pay it, and such payment would be a condition
of attendance for pupils whose parents could pay.

The

board claimed that it had the authority to charge the fee
because the board had the statutory power to control the
school property in such manner as to serve best the in
terests of free public schools and the cause of education.28
The court determined that the word control had not
been intended to authorize the imposition of an incidental
fee.

The court also noted two other points.

First, the

board had contended that unless the fee were charged, the
school could not operate for nine months per year.

However,

the court replied that the schools were not required to
operate for nine months.

Second, the court added that if

the board had the right to charge a two-dollar fee, it would
2^Young

v. Trustees of Fountain Inn Graded School, 64
S. C. 131, 41 S. E. 824 (1902).
28Ibid.
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have the right to increase it to ten dollars, and there
would be no limit on the board's power in that

regard.29

In Alabama, which does not provide for free public
schools, the courts have consistently upheld incidental
fees for items which contribute to maintenance of the
school facility.

In three cases between 1910 and 1926,

the Alabama Supreme Court upheld incidental fees for
heating and maintaining the school building.
In Bryant v. Whisenant^Q, the court found that an
incidental fee of thirty-five cents per student for the
purpose of providing fuel and water for the school was
not in violation of a state statute requiring that tuition
would be free to all minors over the age of seven.
Additionally, the court stated that the fee was valid as
a condition precedent to attendance.31

The authority of

local school district trustees to require payment of an
incidental fee as a condition precedent to their receiving
instruction, was again upheld in Ryan v. Sawyer„ 32

jn

1926, the court again upheld incidental fees of twentyfive cents per month per child for fuel, brooms, and water
buckets.
29Ibid.

30Bryant v. Whisenant, 167 Ala. 325, 52 So. 525 (1910).
31Ibid.

^^Ryan v. Sawyer, 195 Ala. 69, 70 So. 652 (1916).
33Kennedy v. County Board of Education, 214 Ala. 349,
107 So. 907 (1926).
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The purposes for which incidental fees could be col
lected broadened in Vincent v. County Board of

34

Education.

In this instance the court permitted incidental fees of
four dollars per student to use for repairs, improvement of
grounds, insurance, and other incidental expenses.35

Such

fees were again upheld in Shirey v. City Board of Education
of Fort

Payne.36

The fee was again four dollars per year

for junior high students and six dollars per year for
senior high students.

The court stated that the legisla

ture, in adopting the state statutory requirement authoriz
ing matriculation and incidental fees, did not intend to
permit local boards of education to remove their schools
from the standard of free public schools by charging a
small matriculation or incidental

37

fee.

Fees for Textbooks, Instructional Materials,
Supplies, and Activities
In cases where the issue has been fees for tuition,
matriculation, or incidentals, state courts have declared
these fees unconstitutional in states which provide for
free public schools.

However, a review of cases where

34yincent v. County Board of Education, 222 Ala. 216,
131 So. 893 (1931).
35lbid.
3®Shirey v. City Board of Education of Fort Payne,
266 Ala. 185, 94 So. 2d 758 (1957).
37Ibid.
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fees for textbooks, instructional materials, supplies, and
activities have been the issue shows that a state's con
stitutional provision for free public schools does not
necessarily invalidate these fees.
Early Cases
Prior to 1970, there were only two cases concerning fees
for textbooks and instructional supplies, both of which con
cerned textbook rental.

In the first, Mathis v. Gordy, the

Georgia Supreme Court affirmed a writ of mandamus against
public school authorities who had refused admission to
children who had not paid textbook rental

38

fees.

The court

held that although a state statute conferred upon school
authorities the power to rent textbooks, it did not require
textbooks to be rented.
In the second case, Segar v. Board of

Education^,

the

Illinois Supreme Court denied a writ of mandamus which directed
a school board to issue textbooks without a deposit.
The court rejected the plaintiff's contention that the
deposit violated the state's constitutional provision for
free schools.

The court noted that no authority could be

cited in support of such a contention, and a board of educa
tion had no power to furnish textbooks to pupils at public
expense without specific authority to do so.
38Mathis

The court

v. Gordy, 119 Ga. 817, 47 S. E. 171 (1904).

S^Segar v. Board of Education, 317 111. 418, 148 N. E.
289 (1925).
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concluded that a system of public schools which permits all
persons of school age residing in the district to attend
classes and receive instruction in the subjects taught,
without a tuition charge, provides free schools.

The fact

that the parents of pupils financially able to do so were
required to provide their children with textbooks, writing
materials, and other supplies required for the personal
use of their children did not change the free school charac
ter of the school.40
The reasoning of the court in Segar is significant
in that its reliance on historical authority to determine
the meaning of "free" as applied to free schools formed the
basis of several decisions by courts which upheld the charg
ing of textbook fees in the 1970's.
Textbook and Instructional Materials Fees
as Unconstitutional
In the early 1970's, three cases focused attention on
fees for instructional items such as textbooks and instruc
tional supplies.

The supreme courts in each of these states

struck down fees for books and supplies on the grounds that
they violated the free-school provisions of their respective
state constitutions.
The first of these cases concerning fees for text
books and instructional supplies was Paulson v. Minidoka

40ibid.
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County School District41 in 1970.

In this case, the school

system would not provide transcripts to two students who
had graduated, but who had refused to pay fees charged
by the school.
The school had adopted in July, 1968 a fee schedule
which required each student to pay $25.00.
itemized only as "Text Book Fees:
Activity Fees:

The fees were

$12.50" and "School

$12.50" — totalling $25.00.

The school would

not accept partial payment allocated to any one item,
but insisted that the fees be paid in their entirety.42
The Idaho Supreme Court declared that the $25.00 fee
violated the state's constitutional provision for free
common schools.

The court rejected the school district's

argument that the high school was free despite the $25.00
fee.

With regard to the school activity portion of the

fee, the court stated that a levy for extracurricular
purposes, imposed generally on all students whether they
partipate in extracurricular activities or not, becomes
a charge on attendance at the school.

Such a charge con

travenes the constitutional mandate for free schools.
The court added that the constitution does not prohibit
41Paulson

v. Minidoka County School District No. 331,
93 Idaho 469, 463 P. 2d 935 (1970).
42Ibid.
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fees to cover costs for extracurricular activities if such
fees are charged only to students who wish to participate.-3
Charges for damages to school property

or for items which

become the property of the student were permitted.
With regard to the textbook portion of the fee, the
court stated that:
Textbooks are necessary elements of any
school's activity. They represent a fixed
expense peculiar to education, the benefits
from which insure to every student in equal
proportion (ignoring differences in ability
and motivation) solely as a function of his
being a student. Unlike pencils and paper, the
student has no choice in the quality or quan
tity of textbooks he will use if he is to earn
his education. He will use exactly the books,
prescribed by the school authorities, that
his classmates use; and no voluntary act of
his can obviate the need for books nor lessen
their expense. School books are, thus, indis
tinguishable from other fixed educational
expense items such as school building main
tenance or teachers' salaries. The appellants
may not charge students for such items because
the common schools are to be "free" as our
constitution requires.44
The decisions of one state supreme court are not bind
ing on courts in other states.

However, the principles

set out in the Paulson case have become the standard for
later state court decisions regarding fees for textbooks
and instructional materials.

The test of "necessary ele

ments" as defined ifr Paulson has affected nearly every in
structional fee case since 1970.

43ibid.

44ibid.
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The test of "necessary elements" was used later in the
same year by the Michigan Supreme Court in Bond v. Ann
Arbor School District.In this case, the court declared
invalid a school district requirement that pupils pur
chase textbooks and school supplies.
Since at least 1965, the Michigan State Board of Educa
tion had favored the provision of free textbooks and other
consumable materials to the children attending public
schools.

However, because state funds were not sufficient

for this purpose, local school districts historically
required students to provide at their own expense such
materials as books, writing materials, athletic equipment
of certain types, and a host of other items used in the
educational process.46
The court stated that this practice violated the state's
constitutional provision that the legislature should main
tain and support a system of free public elementary and
secondary schools.
Plaintiffs filed a class action suit and sought a judg
ment requiring the school district to permit all qualified
children to enroll and attend school without payment of any'
4^Bond

v. Public Schools of Ann Arbor School District,
383 Mich. 693, 178 N. W. 2d 484 (1970).
^Michigan, State Board of Education, "Free Textbooks,
Materials, and the Charging of Fees," March 1972.
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fees or the purchase of any books, supplies, or equip
ment incident to any portion of the curriculum or any
other recognized school activity.^
The school district argued that since there had been
no specific discussion at the 1961 constitutional conven
tion of the reasons for the use of the word "free" in
Article 8, Section 2, Michigan Constitution of 1963, the
word did not include textbooks and supplies.

The district

stated that the adoption of the concept of complete and
total subsidizing of pupils would have required persuasion
and extended discussion at the convention.

Since there

was almost no discussion of the provision, the district
contended that the word "free" did not include textbooks
and school supplies.^8
However, the court reasoned that since the word "free",
as used in the constitution, clearly meant "without cost
or charge" and must have been so commonly understood by
the people, it was not necessary to resort to extrinsic
evidence to determine the meaning of the word.

The court

resolved the questions of fees for books and supplies by
applying the test of "necessary elements" as defined in
Paulson.

The court also relied on trial testimony that

47Bond

v. Public Schools of Ann Arbor School District,
383 Mich. 693, 178 N. W. 2d 484 (1970).
48Ibid.
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textbooks were an integral fundamental part of elementary
and secondary education.

The court concluded that, in

applying either the "necessary elements" or "integral
fundamental" test, it was clear that books and supplies
are an essential part of a system of free public elementary
and secondary schools.However, the tests of "necessary
elements" or "integral fundamental" did not apply to extra
curricular activities or materials such as optional field
trips, dances, or yearbooks.

Fees for these items were

not prohibited by the Michigan court.
The court's decision dramatically affected the financing
of public schools in Michigan.

A 1970 State Department of

Education survey designed to determine the impact of the
Bond decision concluded that the state would need to
appropriate nearly $36 million in additional funds over
the next five years to replace the funds that would have
been supplied by school fees.^0
The test of "necessary elements" was used again by the
Montana Supreme Court in Granger v. Cascade County School
District 1.51

This case represents a class action in which

49Ibid.

^Michigan, State Board of Education, "Free Textbooks,
Materials, and the Charging of Fees," March 1972.

^Granger v. Cascade County School District No. 1,
159 Mont. 516, 499 P. 2d 780 (1972).
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an injunction was sought against fees and charges for a
variety of items and against the requirement that students
furnish certain supplies and equipment of their own.

The

court expanded the test of "necessary elements" and deter
mined that fees could not be levied against students or
their parents for courses or activities reasonably related
to a recognized academic or educational goal of a particular
school system.52

The various fees and charges involved in the case were
divided into the following categories by the court:

1) per

sonal school supplies such as pencils, pens, erasers, crayons,
glue, and similar supplies required to be furnished by the
student and his parents; 2) charges for workbooks and
materials used in specific courses; 3) charges for athletic
equipment and towel usage in mandatory physical education
courses; 4) athletic equipment, towel usage, and insurance
charges for interscholastic athletes; 5) musical instru
ment rental fees for band and orchestra classes; 6) tuition
fees for summer school and summer music; 7) driver's educa
tion charges; and

8) miscellaneous charges for extracurri

cular activities such as yearbooks and pictures.

Included

in these categories were over fifty different fees in grades
K-12 which ranged from twenty-five cents per pupil to ten
dollars per pupil.53
52 ibid.
53ibid.
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Plaintiffs charged that the legislature had not granted
school boards the power to impose such fees and charges,
and such fees and charges violated the state's constitu
tional provision requiring the legislature to establish
and maintain a general, uniform, and thorough system of
public, free, common

schools.

The defendant school district's contention, on the
other hand, was that school boards are granted broad sta
tutory authority which includes the power to impose fees.
The constitutional provision for free schools means tuitionfree as far as required courses are concerned, and does not
prohibit fees for optional, extracurricular, or elective
courses or activities.

The district also stated that no

pupil was denied attendance or participation by reason of
not paying the fees, and that waivers of payment were granted
for economic hardship.

Finally, the system contended that

the fees charged enabled the system to provide a higher
quality of education than would otherwise be possible.

u

The state supreme court agreed in general with a lowercourt determination that mandatory school courses and activ
ities must be furnished free of charge, while fees may be
charged for courses or activities which are optional or
extracurricular.

54ibid.

55Ibid.

However, the supreme court reasoned that
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it is not a simple task to distinguish a required course
or activity from one which is optional or extracurricular.
For example, at the high school level, certain specific
courses are required for graduation and there is no diffi
culty in identifying these as required.

But there are a

large number of courses, no one of which is specifically
required for graduation, but from which the student must
accumulate a certain number of credits in order to satisfy
the total educational requirement for graduation.

Courses

falling into this category are required in the sense that
a given number must be taken in order to satisfy the total
educational requirements for graduation, but they are op
tional in the sense that the student may elect which
specific courses to take in order to satisfy graduation
requirements.
In order to resolve this difficulty, the court adopted
the following test:
Is a course reasonably related to a recog
nized academic and educational goal of the par
ticular school system? If it is, it constitutes
part of the free, public school system commanded
by Art. XI, Sec. 1 of the Montana Constitution
and additional fees or charges cannot be levied,
directly or indirectly, against the student or
his parents. If it is pot, reasonable fees or
charges may be imposed. ^
56Ibid.
57ibid.

58Ibid.
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Consequently, the court allowed the school district to define
its own academic and educational goals and the courses and
activities that will carry credit toward graduation within
the limits provided by law.

Thus, the court did not rule

specifically on the categories of fees cited in the case,
with the exception that the court did state that summer
school was historically and logically not included in the
free public school system, and that reasonable fees may be
charged for such instruct ion
These three cases are the major cases regarding the
prohibition of fees for textbooks and instructional supplies
and materials.

Their invalidation of fees is strongly pre

mised upon the constitutional wording "free schools," and
the necessity of the charge for items.

Each court declined

to delve into the history or construction of the word "free,"
but used its plain meaning.

Instead, each court provided

a test for instructional fees which could be applied by
other courts.

The Idaho court provided the test of "neces

sary elements;" the Michigan court added the use of "integral
fundamental;" and the Montana court developed the concept of
"reasonably related to academic and educational goals" as
defined by the school system.

None of the courts declared

that schools were required to be absolutely free.
59Ibid.

Each
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court recognized that charges for items such as yearbooks,
extracurricular activities, or materials which became the
student's property were appropriate, and that consequently
there would be costs associated with schooling.

However,

these courts struck down those charges required for books,
materials, and activities which are necessary for the
free instructional program required by the state.

After

these three cases, the instructional fee issue was raised
in varying contexts in a number of other states, some of
which invalidated fees on the basis of one or more of the
above tests, and most of which did not.
In only four out of twelve school fee cases during
the remainder of the 1970's and early 1980's did courts
agree, at least in part, with the tests established by
Paulson, Bond, and Cascade.

In 1976, in Norton v. Board of

Education of School District No. 16^0, the New Mexico Supreme
Court determined that the New Mexico constitutional require
ment of a uniform system of free public schools sufficient
for education of and open to all children of age does not
mean that all courses should be free, but only those courses
"sufficient for the education" should be free.
Plaintiffs argued that the state's constitutional pro
vision for free schools should prohibit the defendant school
district from collecting any fees from the plaintiffs for
^Norton v. Board of Education of School District No.
16, 89 N. M. 470, 553 P. 2d (1976).
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courses or activities reasonably related to the educational
goals of the school district.
in part.

The New Mexico court agreed

The court held that courses required of every

student shall be without charge to the student, but rea
sonable fees may be charged for elective courses.

Just

as the Montana court in Cascade challenged the school dis
trict to define its own academic and educational goals in
order to determine areas for which fees were valid or in
valid, the New Mexico court assigned the New Mexico Board
of Education the task of determining which courses are
required and which are elective in the state's educational
system.

Thus, the court did not decide whether a fee for

driver education was valid or invalid, but instead said
that the Board of Education would decide whether or not
driver education would be a required course.6-1
One year later, in Concerned Parents v. Caruthersvilie
School District 18^, the Missouri Supreme Court determined
that the state constitutional provision requiring the General
Assembly to establish and maintain free public schools for
gratuitous instruction prohibited public school districts
from charging registration fees or course fees in connec
tion with courses for which academic credit is given.
61Ibid.

O

Concerned Parents v. Caruthersville School District
18, 548 S. W. 2d 554 (Mo., 1977).
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An unincorporated association of

parents and children

brought action against the school district alleging that
the system's policy of charging registration and course
fees violated the state constitutional provision for free
schools.

The school system claimed that the fees collected
aq
were minimal.
The court declared that the fees were unconstitutional

for courses for which academic credit was given, and that
the fees were not cle minimus.

The court noted that the

district had collected over $35,000 in fees over a threeyear period.®4
Instructional fees were again prohibited in two New
York State cases decided in 1978.

In the first, Sodus

Central School v. Rhine^, the school district instituted
collection proceedings against parents who failed to pay
student supply fees for which they had been assessed.
Twice in 1974-75 the voters defeated the budget pro
posed by the Board of Education for the 1974-75 school year.
The voters also defeated on two occasions separate proposi
tions for the appropriation of funds for students' supplies.
In August of 1974 the Board of Education adopted a
state provision for contingency budget, a fee schedule
63Ibid.
64Ibid.

^Sodus, Central School v. Rhine, 406 N. Y. S. 2d
1975, (1978).
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which charged twenty dollars for each primary student,
fifteen dollars for each intermediate school student, and
ten dollars for each senior high student.

Extra fees were

charged for specific courses such as art, home economics,
music, science, and industrial arts.

On October 13, 1974,

approximately 1,200 invoices were sent to students' parents;
and in May, 1975, the school system began collection pro
ceedings against approximately 500 families which had
/> /-»

failed to pay the fees for which they had been billed.
The court determined that the fee schedule was con
trary to the state's prohibition, as stated in education
law, against charging a parent who is unwilling to pur
chase school supplies through the school district.

The

Supreme Court noted that the fee schedule was based neither
upon quantities of school supplies actually used nor upon
voluntary purchase by the parent, but upon what grade
children happened to attend, and regardless of the fact
that parents had never indicated their willingness to pur
chase supplies from-the district.^
In the second, Union Free School District of Tarrytowne
v.

, the school district sued parents of its stu

Jackson6^

dents to recover costs of instructional supplies.
66Ibid.
67Ibid.

6^Union Free School District of Tarrytowne v„ Jackson,
403 N. Y. S. 2d 621, (1978).
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Residents of the plaintiff school district twice voted
down in 1976 the district's school budget which included
$86,419 for student instructional supplies.

A subsequent

proposition authorizing a tax levy to fund the purchase
of these supplies was also rejected.

The district then

adopted a contingency budget, and thereafter purchased
the supplies and billed the parents of each student for a
pro-rated share of the cost, which amounted to nineteen
dollars per pupil.69
The court, after reviewing the state's statutory
requirements concerning contingency budgets, determined
as it had in Sodus that such fees could not be forcibly
levied on parents for instructional supplies essential
to the maintenance of a basic educational

curriculum.70

Textbook and Instructional Materials Fees
as Constitutional
Following the Paulson and Bond cases, courts in other
states reviewed similar instructional fee cases and rejected
the findings of the Paulson and Bond cases that instruc
tional fees violated state constitutional provisions for
free public schools.
69Ibid.

70ibid.
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In Hamer v. Board of Education in 1970, the plaintiff
charged that several sections of the Illinois School Code
were unconstitutional.71

The court stated that the con

stitutional attacks on these statutes were numerous and
complicated.

However, the real question, noted the court,

was whether charging pupils for the use of textbooks
violates section 1 of article VIII of the Illinois consti
tution which provides that the general assembly shall pro
vide a thorough and efficient system of free school, where
by all children of the state receive a good, common school
education.72
The court examined records from the constitutional
convention of 1818, 1848, and 1870, along with other
writings, and concluded that the term "free schools" at
the time the constitution was adopted by the constitutional
convention and ratified by the voters did not include fur
nishing textbooks to students at public expense.

The court

added that the purpose of section 1 of article VIII was
to compel the General Assembly to retain and perpetuate,
as a minimum, the system of free schools that had already
been developed.

The court affirmed its position as stated

in Segar v. Board of Education of School District of City
of

Rockford7^

that a board of education has no power to

71Hamer

v. Board of Education of School District No.
109, 47 111. 2d 480, 265 N. E. 2d 616 (1970).
72Ibid.
7^Segar

v„ Board of Education, 317 111. 418, 148
N. E. 289 (1925).

furnish textbooks to pupils at public expense without
specific authority to do so.

A system of schools which

permits all persons of school age residing in the dis
trict to attend classes and receive instruction in the
subjects taught, without a tuition charge, provides free
schools.

The fact that the parents of pupils financially

able to do so are required to provide their children with
textbooks, writing materials, and other supplies required
for the personal use of such pupils does not change the
r? a

character of the school. ^

The Illinois court rejected

the Paulson decision because it lacked citation of
authority, and rejected the Bond decision because it
cited only Paulson as authority."7^
Five years later the Illinois court considered a
similar textbook case in Beck v. Board of Education
76
of Harlem Consolidated School District No. 122.

In

Hamer, the question was whether free textbooks should be
provided.

In Beck, the defendant school district had

supplied free textbooks since 1938 pursuant to a referendum
in accordance with Illinois statutes which provided that
voters of a district could elect to provide free textbooks.
74 Ibid.

^Hamer v. Board of Education of School District No.
109, 47 111. 2d 480, 265 N. E. 2d 616 (1970).
^®Beck v. Board of Education, 63 111. 2d 10, 344,
Nc E. 2d 440 (1976).
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The plaintiff in Beck charged that the free textbook pro
vision as adopted by the defendant district prohibited fees
for school supplies and materials such as workbooks, dupli
cating paper and masters, magazines, dictionaries, paper
back books, maps, and atlases.77
The court concluded that the state statute spoke
specifically to books, and the materials in question
could not be considered books:
A map, we believe is not ordinarily con
sidered to be a textbook, nor is a collection
of maps in an atlas, nor is a dictionary, nor
is a "Weekly Reader" magazine, nor is a sheet
of paper or a collection of loose sheets of
paper. The workbooks containing problems and
exercises and the pamphlet on selected subjects
are also ordinarily considered, we believe, to
be not textbooks but just supplementary materials,
or teaching aids; it was stipulated that they were
used to supplement books which were the standard
work or basis for instruction in the particular
area. We cannot find that any of the disputed
items are "textbooks," the cost of which could
not be included in the fee charged to the
plaintiff's children.78
The court reaffirmed the position it has taken in Hamer
and reasoned that the school district was authorized by
statute to require parents financially able to do so to
provide their children with educational supplies and materials;
or the district could purchase the necessary supplies and
77Ibid.
78Ibid.
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materials; or it could purchase the necessary supplies and
materials, apportion the cost among the pupils, and
charge the parents who were financially able to pay.79
In West Virginia, in 1974, the state supreme court
considered fees for textbooks and instructional materials
in Vandevender v. Cassell,^^

The case was an original pro

ceeding in mandamus instituted by residents of the Pendle
ton County School District to compel the respondents, the
county superintendent, the board of education, and the
state superintendent

to allow all qualified children to

attend school without payment of any fees for books,
supplies, or equipment, and to provide all public school
students with such educational materials free of charge„
The petitioners argued that failure to provide free text
books, workbooks, and other instructional supplies con
stituted a violation of the state's constitutional provision for free schools.

O "j

x

The court noted that the state's governing statutes
provided that the board of education of every county may
purchase the necessary textbooks to be used in the free
schools, but must provide textbooks to be used in the free
79Ibid.

^Vandevender v. Cassell, 208 S. E. 2d 436 (1974).
81Ibid.
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schools for the pupils whose parents, in the judgment of
the board, are unable to provide such books.®2
Consequently, the court determined that the respon
dents had complied with the requirements of the law because
textbooks, workbooks, and materials necessary for use in the
required curriculum were provided for needy students.

The

court declared, as in Paulson, that under a "free" school
system, fees cannot be charged as a requirement for students
to be admitted to school nor can fees be charged for any
required course under the curriculum set up by the state
board of education.

However, free textbooks, workbooks,

and other instructional materials need only be supplied
for indigent students.83
A concurring opinion filed by Justices Sprouse and
Haden noted that although they concurred with the majority
decision, they differed with the part of the decision
which limited the distribution of free textbooks, work
books, and other necessary materials to needy students.
They interpreted "free" in terms of its plain meaning,
and thus wrote that the state's constitutional provision
for free schools means free schools for students of all
economic classes.
the majority.8^
82Ibid.
83Ibid.

84ibid.

However, this was not the opinion of
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The question of free textbooks was raised in Indiana
in the same year in Chandler v. South Bend Community School
85
Corporation.

Plaintiffs brought a class action attacking

the constitutionality of textbook rental fees levied under
statutory authority.

Indiana, unlike other states where

instructional fee cases have been considered, does not
provide by constitutional authority for free schools.

In

stead, the Indiana Constitution provides for a "system of
common schools, wherein tuition shall be without charge
and equally open to all."86

The Indiana Court of Appeals

did not interpret the term "common schools" to mean "free"
schools, as had the Kansas Supreme Court in Lawrence v.
Dick.

The court also rejected Paulson, Bond, and Granger

as inapplicable to the question at hand because the con
stitutions of Idaho, Michigan, and Montana contain
word "free."

the

Failing to find any evidence that "tuition

without charge" included free textbooks, the court upheld
the constitutionality of the state's textbook statutes and
the required fees.^
^Chandler v. South Bend Community School Corp., 160
Ind. App. 592, 312 N. E. 2d 915 (1974).
OO
Indiana, Constitution, art. 8, sec. 1.
87Chandler v. South Bend Community School Corp., 160
Ind. App. 592, 312 N. E. 2d 915 (1974).

In Board of Education v. Sinclair88, the Wisconsin
Supreme Court analyzed the history of the state's consitution to determine the validity of fees charged for
textbooks and "incidental educational supplies."
The defendant had refused to pay fees, which amounted
to over forty dollars, for his six children.

The defendent

argued that such fees violated the state constitution which
required the legislature to provide district schools which
qn
are free and without tuition.
The court determined that the framers of the state
constitution used the phrase "free" to mean without cost
for physical facilities and equipment, and "without charge
for tuition" to mean there should be no fee charged for
instruction.

The court found that textbooks were not pro

vided at the time of the 1848 Constitution.

The court

agreed with the Illinois court's reasoning in Hamer and
concluded that statutory provisions for textbook rental
are not unconstitutional.

The court added that items similar

to textbooks, such as workbooks, may be sold or rented by
schools, or pupils may be required to provide them.

Finally,

the court determined that fees could be charged for other
items which were not considered free in 1848:
88Board

pens, paper,

of Education v. Sinclair, 65 Wis. 2d 179, 222
N. W. 2d 143 (1974).
89Ibid.
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notebooks, gym suits, towels, and band instruments.

How

ever, the court did agree that charges, other than for books
or similar items, could not be made for courses, including
optional ones, which were credited toward graduation.®*-1
In reaching the decision, the Wisconsin court rejected
the precedental value of Paulson, Bond, and Granger because
those courts failed to determine what "free" meant at the
time of their states' respective constitutions.

The

Wisconsin court did agree with Paulson that fees paid to
cover the costs of social and extracurricular activities
by students who wish to participate are valid.

qi

In 1976, the Colorado Supreme Court considered the
question of textbook rental fees in the case of Marshall
92
v. School District No. 3 Morgan County.

The petitioners

charged that textbook fees were prohibited by the Colorado
constitution which required the "general assembly to pro
vide for the establishment and maintenance of a thorough
and uniform system of free public schools throughout the
state, wherein all residents of the state, between the ages
of six and twenty-one years, may be educated gratuitously."^
90Ibid.
91Ibid.
92Marshall

v. School District No. 3 Morgan City, 553
P. 2d 784 (Colo., 1976).
^Colorado,

Constitution, art. IX, sec. 2.
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The court noted that both parties cited opinions from
the highest appellate courts of several jurisdictions.

Of

these, Idaho, Michigan, and Montana supported the proposi
tion that such a constitutional provision mandates free
use of books used in public schools.^
However, the court adopted the reasoning of the Illinois
and Wisconsin courts which stated that free public schooling
as contemplated by the framers of their constitutions en
visioned free facilities, faculty) and other personnel, but
not free textbooks.

The court concluded free textbooks were

not the intent of the framers of the constitution; and there
had not been any social changes which had occurred since the
adoption of the constitution which would cause the court to
interpret the constitution differently.
In 1980, the North Carolina Supreme Court considered
the validity of instructional fees in Sneed v. Greensboro
City Board of Education.Although fees for textbooks
were not the issue, the case follows the Hamer line
in that the court rejected the plain meaning of "free" and
instead interpreted the word as it had been understood by
^Marshall v. School District No. 3 Morgan City, 553
P. 2d 784 (Colo., 1976).
95Ibid.

®®Sneed v. Greensboro City Board of Education, 264
S. E. 2d 106 (N. C., 1980).
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the framers of the state's constitution.
Plaintiffs instituted a class action charging that the
North Carolina state constitutional guarantee of a "general
and uniform system of free public schools" precludes the
charging of public school students with incidental course
and instructional fees.®'''
In discussing the fees in question, the court noted
that the student fee schedule established by the defendant
district was not substantially different from similar sche
dules established by many other boards of education through
out the state.

In 1977-78, nearly eighty percent of the

state's 145 school units required fees of one sort or
another.

Eighty-nine of the units imposed flat "instruc-

OQ
tional fees" upon every student within a given grade level."
The court divided the fees in question into three
groups.

Instructional fees were charges imposed school-

wide on each pupil at the beginning of each school semester.
These charges varied from $2.50 per semester for elementary
students to $7.00 per semester for junior high students.
The fee proceeds were placed in an instructional-materials
fund in each school and used to purchase supplementary
educational materials and supplies-

Course fees were

special fees imposed to defray the cost of supplies and
97Ibid.
98Ibid.
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materials consumed in certain individual courses such as
art, typing, vocational education, and laboratory science
courses.
credit.

All of these courses were offered for academic
Some were required for graduation, while others

were elective

but could be credited toward the minimum

hours of instruction required for promotion or graduation.
Rental and use fees were fees demanded for locker rentals,
musical instrument rentals, and the rental or required
QQ
purchase of gym uniforms. °
In order to determine the validity of these fees,
the court explored the history of the state's free school
provision.

The court determined that a 1970 constitutional

amendment to Article IX, Section 2 (1) which deleted the
phrase "wherein tuition shall be free of charge" and sub
stituted the words "free public schools" did not sub
stantially change the intent of the constitutional provision.100
Second, the court observed that a review of the general
history of the development of North Carolina public schools
demonstrated that the state's provision of "free" schools
had never required the absence of modest, supplementary
support given by parents who were able to pay.101
"ibid.
lOOibid.

l°llbid.
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The court concluded that the 1970 reference to free
public schools required no change in the state's long
standing policy of providing its citizens with a basic
tuition-free education.

The court stated that if public

funds are used to provide the physical plant and personnel
salaries necessary for the maintenance of a "general and
uniform" system of basic public education, the North
Carolina public school system is "free," without tuition,
within the meaning of the state constitution.

The court

saw no constitutional impediment to the charging of modest,
reasonable fees by individual school boards to support the
purchase of supplementary supplies and materials.

The

court did open the possibility of further judicial review
of instructional fees when it noted that what is a "modest,
reasonable" fee depends upon the facts and circumstances of
the individual case.1 02
The court also noted its decision applied only to the
constitutionality of school fees:
Our opinion today expresses no judgment
upon the social merits of the fee policies of
our public schools. We hold only that Article
IX of the North Carolina Constitution does not
preclude the imposition of supplementary school
fees such as are involved in the instant case.
Whether the levy of such fees is entirely con
sistent with certain ideals of universal educa
tion is a question of legislative policy, not
constitutional prohibition.103
102Ibido
103Ibid.
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In the years since the Sneed decision, the North Carolina
General Assembly has not considered the subject of supplemen
tary school fees.
Fourteenth Amendment Challenges
to Instructional Fees
With the exception of the Chandler case!04j courts which
considered instructional fee cases in the 1970's analyzed the
meaning of the word "free" as used in their respective state
constitutions.

In Idaho, Michigan, and Montana, courts

accepted the plain meaning of "free" and consequently struck
down textbook and instructional fees.

In Illinois, Wisconsin,

West Virginia, and North Carolina, courts defined "free"
after examining the intent of those who framed their respec
tive state constitutions.

Because they determined that the

framers used free to mean tuition-free, they concluded that
fees for textbooks and instructional supplies were not uncon
stitutional.
However, in four other cases plaintiffs sought to in
validate fees for textbooks and instructional supplies on
the basis of the Fourteenth Amendment.

They contended that

such fees deny educational opportunity and create classifica
tions of students and thus were discriminatory.
104The Indiana constitution does not provide for free
public schools.

125

The earliest equal protection case concerning the pay
ment of textbook fees is Johnson v. New York State Educa
tion Department.-*-05

In this 1971 case children in grades

one through six were required to pay a textbook rental fee
of $7.50 per child unless the local school district adopted
a tax by special election to pay for the textbooks.

The

state provided financial aid to school districts for the
purchase of textbooks to be loaned free to children in
i r)(3
grades seven through twelve.
The trial court dismissed as insubstantial the plain
tiff's contention that the classification of pupils in
grades one through six on the one hand and in grades seven
through twelve on the other was "arbitrary, irrational, and
discriminatory."

The court held that this was a reasonable

legislative classification which did not violate the equal
protection clause.

On appeal, the court of appeals rejected

an argument raised by an amicus curiae brief that wherever
the state undertakes to provide education, there is a duty
to provide free textbooks.

The Supreme Court granted

certiorari, but while the case was pending, the school dis
trict voted to purchase all the textbooks for grades one
through six.

Thereafter, the Supreme Court vacated the

105Johnson v. New York State Education Department, 449
F. 2d 871 (2d Cir. 1971), vacated and remanded 409 U. S. 75
(1972).
10SIbid.
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judgment by a per curium opinion, and the case was remanded
to determine whether it had become moot.^®7
Although Justice Thurgood Marshall in the concurring
opinion stated that the Johnson case raised "questions of
large constitutional and practical importance,"10® the case
has had limited authority because it was remanded for mootness.I®®
The facts of Carpio v. Tucson High School District No.
1 of Pima11^ are similar to those of Johnson.

In this

case the defendant school system required textbook fees
for high school textbooks.
The plaintiffs, a class of indigent parents who were
unable to pay for high school textbooks, charged that the
denial of free textbooks constituted a denial of due pro
cess and equal protection.
The court pointed out that the state's constitutional
provision for free schools applied only to common schools,
which include grades one through eight.

The constitution

only states that the laws of the state should enable cities
107Ibid.
108Ibid.
109Ibid.
11®Carpio

v. Tucson High School District No. 1, 111
Ariz. 127, 524 P. 2d 948 (1974).
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and towns to maintain free high schools.

Consequently, the

constitution is silent with regard to high school textbooks.
For this reason, the court concurred with Hamer that the
constitution permits cities and towns, if they so desire,
to maintain free high schools but there is no requirement
that the state or counties do so.11-1With regard to equal protection, the appeals court
determined that the plaintiff-appellants were precluded
from proving that the textbook fees were discriminatory
in operation because the lower court ruled as a matter
of law that denial of free textbooks would not constitute
a denial of equal protection.

The appeals court reasoned

that the lower court erred in its judgment, and conse
quently remanded the case for further proceedings on the
issue,,

The court stated that if the district did not fur

nish indigent high school students a sufficient number of
free textbooks, available for use at home or at school,
and that as a result indigent students were denied admis
sion to school or class, denied diploma or transcript, or
otherwise penalized, directly or indirectly, for failure
to purchase textbooks, the Fourteenth Amendment would be
violated.
11]-Ibid.
112Ibid.
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Moreover,the West Virginia Supreme Court of Appeals in
Vandevender stated that the refusal to provide required
textbooks free of charge to students whose parents were
unable to provide them would be, as a matter of law, denial
of the equal protection clause of the Fourteenth

Amendment

The equal protection clause was not a central issue in the
Vandevender case, however, because a state statute required
that state textbooks be furnished free where parents are
unable to provide them.
In the last case which attempted to invalidate fees on
the basis of equal protection, the Alabama Attorney General
brought action alleging that a state statute authorizing
the collection of a matriculation fee violated the Four
teenth Amendment.11^

The case was dismissed for lack of

jurisdiction, so that again the question of fees and equal
protection was not directly addressed.
^^vandevender v. Cassell, 208 S. E. 2d 436 (1974).
H^Baxley v. Rutland, 409 F. Supp. 1249 (1976).
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CHAPTER VI
SUMMARY, CONCLUSIONS AND RECOMMENDATIONS
Summary
This study has reviewed state constitutions, state
statutes, and court cases where school fees have been the
major issue to determine the extent to which fees charged
by schools can be justified in conjunction with require
ments for free public schools.

In the introductory

material in Chapter One, several key questions pertaining
to the topic of this dissertation were proposed.

These

questions are addressed in this summary.
1.

What states maintain constitutional provisions

for free public education?
Each of the fifty states, with the exception of South
Carolina, and the District of Columbia have a state consti
tutional clause calling for the establishment and mainte
nance of public schools by act of the legislature.

Of

these, twenty-nine states and the District of Columbia
operate under constitutional requirements for free or
tuition-free public schools.

These states include Arizona,

Arkansas, California, Colorado, Connecticut,

Delaware,

Florida, Georgia, Idaho, Illinois, Indiana, Maryland,
Michigan, Mississippi, Missouri, Montana, Nebraska, New
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Jersey, New Mexico, New York, North Carolina, North Dakota,
Oklahoma, Texas, Utah, Virginia, West Virginia, Wisconsin,
and Wyoming.
2.

What are the statutory provisions for each of the

fifty states and the District of Columbia which specifically
permit or prohibit the charging of school fees?
The statutory provisions for each of the fifty states
and the District of Columbia which specifically permit or
prohibit the charging of school fees are presented in Appen
dix B.

Twenty-one states maintain legislative statutes

which specifically regulate school fees.

In some states

such as Texas and Minnesota, these statutes are written in
detail and specify several items or activities for which
fees are permitted and those for which fees are prohibited.
However, most state statutes refer only to a few items or
activities for which fees are permitted or prohibited.
The other twenty-nine states and the District of Columbia
do not maintain statutes which specifically regulate fees,
but they do maintain statutes which provide for free tuition,
free textbooks, or free instructional supplies.
3.

What states operate under regulations governing

school fees as defined by state courts, state offices of
the attorney general, state boards of education, or state
departments of education?

Sixteen states operate under regulations governing
school fees as defined by state courts, state offices of
the attorney general, state boards of education, or state
departments of education.

These regulations on school fees

are based on an interpretation of legislative statutes or
constitutional provisions concerning the establishment
and maintenance of public education.

The states are

Alabama, Arkansas, California, Colorado, Georgia, Hawaii,
Idaho, Illinois, Michigan, Minnesota, Missouri, Montana,
New Jersey, New York, North Carolina, and Washington.
4.

How many states provide by constitution for free

public education, and also maintain regulations which
specifically permit or prohibit school fees?
Among the twenty-nine states and the District of
Columbia which provide for free or tuition-free public
education, only sixteen states operate under legislative
statutes or other regulations which specifically govern
school fees.

These states are Arkansas, California,

Colorado, Georgia, Idaho, Illinois, Indiana, Michigan,
Missouri, Montana, New Jersey, New York, North Carolina,
North Dakota, Texas, and Virginia.
5.

How many states do not provide by constitution for

free public education, but maintain regulations which specif
ically permit or prohibit school fees?
Among the twenty-one states which do not provide for
free public education, there are nine states which do provide
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regulations governing school fees.

These states are Alabama,

Hawaii, Kansas, Kentucky, Minnesota, Oregon, South Carolina,
Tennessee, and Washington.
6.

In states which maintain statutes or regulations

governing fees, what types of fees are permitted?
This study has identified, based on statutes and regu
lations in twenty-five states, thirty types of permitted
fees.

Of those fees which are specifically permitted, fees

are most commonly allowed for extracurricular activities
such as clubs or school dances, items produced by a stu
dent which the student chooses to make and which become
the student's property, clothing required for participa
tion in physical education classes, rents or deposits for
band and orchestra instruments, and

school yearbooks.

There are fees which are specifically permitted in
some states, but prohibited in others.

For example, fees

for driver's education are specifically permitted by statute
in Minnesota, North Dakota, Texas, and Washington, but pro
hibited in Georgia, Missouri, Montana, and New Jersey; fees
for graduation cap and gown are permitted in Hawaii, North
Carolina, and Washington, but are prohibited in Minnesota
and Texas; and fees for required dress for physical educa
tion are specifically permitted in Kansas, Kentucky, Michigan,
Minnesota, North Carolina, North Dakota, Oregon, and Texas,
but are prohibited in Idaho, Montana, and New Jersey.
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7.

In states which maintain statutes or regulations

governing school fees, what types of fees are prohibited?
This study has identified, based on statutes and regu
lations in twenty-five states, nineteen types of prohibited
fees.

Of those, fees are most commonly prohibited for text

books, instructional supplies, and tuition.

However, there

are several areas for which fees are prohibited in some states,
but permitted in others.

For example, although textbook and

instructional fees are the most commonly prohibited fees,
such fees are permitted in Alabama, Arkansas, Illinois,
Indiana, Kansas, Tennessee, and Virginia.
8.

In states which do not maintain statutes or regula

tions governing school fees, are there statutory requirements
for free textbooks, supplies, materials, or equipment?
Of the twenty-five states and the District of Columbia
which do not maintain statutes or regulations governing
school fees, twenty-one of these states and the District
of Columbia do require free textbooks for all students in
public schools.

Six of these states and the District of

Columbia provide for free supplies, seven states for free
materials, and six states provide for free equipment.
These provisions are significant in that they define areas
for which fees cannot be charged.
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9.

What have been the decisions of courts where tui

tion fees, matriculation fees, fees for incidentals, and
fees for textbooks or other instructional materials have
been the issue?
During the first third of the twentieth century, courts
in Kansas, Alabama, Arkansas, and North Dakota considered
the legality of school fees for tuition.

Each of these

state courts declared that school districts cannot collect
tuition fees from students who reside in their districts
because such fees were in violation of constitutional or
statutory requirements for free schools.

Years later, the

Montana Supreme Court considered tuition fees for summer
school.

That court determined that school districts in

that state could charge tuition for summer school or a
similar activity if the instruction were supplemental to
the regular academic program required by the state's con
stitution and accompanying statutes.
Matriculation fees have been declared unconstitutional
in Georgia and Arkansas.

Courts in both states determined

that matriculation fees constituted a condition of admis
sion to school, and therefore violated state constitutional
provisions for free public schools-

In Alabama, where the

constitution does not require free public schools, matricu
lation fees have been upheld by the court on the basis of a
state statute which permits matriculation fees.
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Incidental fees have been declared unconstitutional
in two states.

The Georgia Supreme Court prohibited

such fees because they violated the state's constitu
tional requirement for free schools.

In South Carolina,

the state court invalidated incidental fees because at the
time the case was heard,local boards of education lacked
the statutory authority to collect money.

In Alabama,

where the constitution does not provide for free schools,
incidental fees have been upheld in five different cases.
Since 1970, there have been several cases in which the
constitutionality of fees for textbooks, instructional sup
plies, materials, and activities have been questioned.
Except for one case, each of these cases was filed in a
state which maintained a constitutional provision for free
public schools.

The courts in these states have analyzed

the meaning of the word "free" in their respective state
constitutions to determine the validity of school fees.
In Idaho, Michigan, and Montana, the courts accepted
the plain meaning of "free" and consequently struck down
fees for textbooks and instructional fees as contrary to
state constitutional requirements for free public schools.
However, none of the courts declared that schools should
be absolutely free.

Each court recognized that fees could

continue to be legally charged for items which a student
chose to purchase or activities in which a student chose
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to participate.

However, these courts did strike down

fees for materials and activities which were necessary to
and required for the free instructional program mandated
by the state.
State courts in Missouri and New Mexico agreed with
the reasoning established by the school fee decision in
Idaho, Michigan, and Montana.

The Missouri Supreme Court

struck down course fees and registration fees for any
course for which academic credit was awarded0

The New Mexico

Supreme Court struck down fees associated with any required
course as defined by the New Mexico Board of Education.
However, the court stated that fees were permissible for
any elective courses as defined by the state board of
educat ion.
Not all courts in states which maintained constitu
tional provisions for free public schools agreed with the
courts in Idaho, Michigan, Montana, Missouri, and New Mexico.
In Illinois, Wisconsin, West Virginia, Colorado, New Mexico,
and North Carolina, state supreme courts determined that
not only could fees be justified for extracurricular
activities, but also for textbooks and other instruc
tional supplies.

The courts analyzed the word "free," in

its historical context, as used in their respective state
constitutions.

These courts sought to determine

what

was considered free, with respect to schools, at the time
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the constitution was written.

Therefore, provisions for

free public schools applied only to what was considered
"free" at the time the constitution was drafted.

The

courts determined that "free" applied to areas such as
tuition costs, building maintenance, and teacher salaries.
These courts agreed with the 1925 Segar decision that
charging fees for textbooks or instructional supplies did
not violate the state's free-school provision.
Finally, there have been four

attempts to invalidate

fees for textbooks, instructional materials, supplies, and
activities on the basis that such fees deny educational
opportunity and create discriminatory classifications of
students.

Two of the cases were inconclusive.

Supreme Court held that

The Arizona

the charging of textbook fees,

even to indigent students, did not necessarily violate the
Fourteenth Amendment's provision for equal protection.

How

ever, the court stated that the school district must provide
textbooks, at least on a check-out basis, to indigent stu
dents.

The West Virginia Supreme

Court declared

that charging textbook fees to indigent students would
violate the equal protection clause of the Fourteenth Amend
ment.
10.

Can any specific trends be determined from the

review of the court cases where tuition fees, matriculation
fees, fees for incidentals or fees for textbooks and
instructional materials have been the issue?
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Fees for tuition, matriculation, and incidentals have
been declared unconstitutional by state supreme courts in
each state which provides for free public schools and where
such fees have been challenged.

Consequently, such fees

are not justified in states which provide for free public
schools.
Fees for textbooks, instructional materials, supplies,
and activities have not been justified in some states which
provide for free public schools, but have been justified in
others.

The practice of charging fees is most restricted

in those states where the state supreme court has interpreted
"free," in terms of its plain meaning.

In those states, no

fees are allowed for items or activities which are necessary
to the educational programs required by the state or local
school district.

However, fees are permitted in those states

for items or activities which are considered extracurricular,
or beyond the program required by the state or local school
district.
In other states, the courts have interpreted the word
"free," in the state's free school provision, in its histori
cal'context.

The courts have determined that free, as used

by the framers of their respective state constitutions, did
not apply to textbooks and other instructional materials.
Consequently, courts in these states have upheld fees for
textbooks and other instructional materials.
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Although such fees have been justified in some states
and not in others, the trend in the more recent cases has
been that courts have interpreted "free," as used in freeschool provisions, in its historical context.

Consequently,

where fees for textbooks and instructional materials have
been challenged on the basis of a state's constitutional
provision for free schools, such fees have been upheld in
the most recent cases.
Conclusions
The purpose of this study was to review state constitu
tions, state statutes, and court cases where school fees have
been the major issue to determine the extent to which fees
charged by schools can be justified in conjunction with re
quirements for free public schools.

Based on this study,

these conclusions are drawn:
1.

There is no state constitutional provision or state

statute which specifically bans all school fees.

Consequently,

state constitutions and state statutes do not require that
schools be absolutely free.
2.

Although twenty-nine states and the District of Colum

bia provide by constitution for free or tuition-free public
schools, no state provides for public schools which are abso
lutely free.

School fees are required to some extent in each

of the fifty states and the District of Columbia.

However,

there are great differences from state to state with regard
to the types of fees which are permitted or prohibited.
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3.

Unless there is a specific statute or judicial

decision to the contrary, school fees can be justifiably
charged even in states which provide for free public educa
tion.
4.

Regulations governing school fees and a state's

constitutional provisions, or lack of provisions, for free
public education have no consistent pattern.
5.

Tuition fees for resident students, matriculation

fees, and fees for incidentals are not justified unless
there is a specific state statute to the contrary.

Only

in Alabama is there a statute which permits matriculation
fees.
6.

The courts in various states agree that school

fees can be charged for items or activities which are not
a part of the required school program as required by law.
However, the courts disagree as to what items or activities
are included in a required school program.
7.

The most significant area of disagreement among

state courts with regard to school fees concerns fees for
textbooks and instructional materials.

The disagreement

stems from their differences in defining the word "free" as
used in state constitutional provisions for free public
schools.

Some courts use the plain meaning of free, and

therefore contend that fees cannot be charged for items
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such as books and instructional

supplies which are a

necessary part of the required, free, public-school program.
Other courts define free in its historical context, and con
clude that the original framers did not intend "free" to
apply to textbooks and

instructional supplies.

There

fore, these courts have upheld fees for textbooks and
instructional supplies despite state constitutional pro
visions for free public schools.
8.

Attempts to invalidate school fees on the basis

of the Fourteenth Amendment to the United States Constitu
tion have been unsuccessful.
Recommendations
This study has focused on the extent to which school
fees can be justified in conjunction with state constitu
tional and statutory provisions for free schools, and
thus has led to the examination of state constitutional
and statutory provisions governing school fees, and court
cases where school fees have been the major issue.
Based on this study, these recommendations are made:
1.

Because the practice of charging fees varies
so much from state to state, further study
should be conducted in each state concerning
the practice of charging school fees. Even
within individual states, the amount and
types of fees vary from school district to
school district.

Studies should be conducted to determine the
effect of school fees on the school's instruc
tional program. Such a study could determine
if the practice of charging for textbooks and/
or other instructional materials causes students
not to pursue courses of study which they might
otherwise take if no fees were charged.
Studies should be conducted to determine the
effect of school fees on the school's extra
curricular program. Such a study could deter
mine if the practice of charging fees for such
activities limits student participation.
School systems across the United States are
looking for ways to increase their revenues.
Studies should be conducted to determine the
extent to which school fees are being used
as a means to supplement school revenues.
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APPENDIX A
STATE CONSITUTIONAL PROVISIONS
RELATED TO THE ESTABLISHMENT
OF PUBLIC SCHOOLS
Alabama
Article XIV
Section 256.

Public school system.

The legislature

shall establish, organize, and maintain a liberal system
of public schools throughout the state for the benefit of
the children thereof between the ages of seven and twentyone years.
Alaska
Article VII
Section 1.

Public education.

The legislature shall

by general law establish and maintain a system of public
schools open to all children of the state, and may provide
for other public educational institutions.
Arizona
Article XI
Section 1.
maintenance.

Public school system; establishment and

The legislature shall enact such laws as

shall provide for the establishment and maintenance of a
general and uniform public school system, which system shall
include kindergarten schools, common schools, high schools,
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normal schools, industrial schools, and a university (which
shall include an agricultural college, a school of mines,
and such other technical schools as may be essential, until
such time as it may be deemed advisable to establish a
separte State Institution of such character). . . .
Section 9.

The laws of the State shall enable cities

and towns to maintain free high schools, industrial schools,
and commercial schools.
Arkansas
Article XIV
Section 1.

Free school system.

Intelligence and virtue

being the safeguards of liberty and bulwork of a free and good
government, the State shall ever maintain a general, suitable
and efficient system of free schools, whereby all persons
in the State between the ages of six and twenty-one may
receive gratuitous instruction.
California
Article IX
Section 5.

Common school system.

The legislature shall

provide for a system of common schools by which a free school
shall be kept up and supported in each district at least
six months in every year, after the first year in which a
school has been established.
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Colorado
Article IX
Section 2.
schools.

Establishment and maintenance of public

The general assembly shall, as soon as practical,

provide for the establishment and maintenance of a thorough
and uniform system of free public schools throughout the
state, wherein all residents of the state, between the
ages of six and twenty-one years, may be educated gratui
tously.
Connecticut
Article VIII
Section 1.

Free public elementary and secondary schools

to be maintained.

There shall always be free public elemen

tary and secondary schools in the state.
Delaware
Article X
Section 1.
public schools.

Establishment and maintenance of free
The General Assembly shall provide for the

establishment and maintenance of a general and efficient
system of free public schools.
District of Columbia
Act of 1871
Section 23.

And be it further enacted, That it shall

be the duty of said legislative assembly to maintain a sys
tem of free schools for the education of the youth of said
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District, and all moneys raised by general taxation or arising
from donations by Congress, or from other sources, except by
request or devise, for school purposes, shall be appropriated
for the equal benefit of all youths of said District between
certain ages, to be defined by law.

App. Feb. 21, 1871

16 Stat. 419 ch. 62.
Florida
Article IX
Section 1.

System of public education.

Adequate pro

vision shall be made by law for a uniform system of free
public schools and for the establishment, maintenance and
operation of institutions of higher learning and other
public education programs that the needs of the people may
require.
Georgia
Article VIII
Section 1.

System of common schools; free tuition.

The provision of an adequate education for the citizens
shall be a primary obligation of the State of Georgia, the
expense of which shall be provided for by taxation. . . .
Hawaii
Article IX
Section 1.

The State shall provide for the establish

ment, support and control of a statewide system of public
schools.
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Idaho
Article IX
Section 1.
schools.

Legislature to establish system of free

The stability of a republican form of government

depending mainly upon the intelligence of the people, it
shall be the duty of the legislature of Idaho, to establish
and maintain a general, uniform and thorough system of
public, free common schools.
Illinois
Article X
Section 1.

Goal — Free Schools.

A fundamental goal

of the People of the State is the educational development
of all persons to the limits of their capacities.
The State shall provide for an efficient system of
high quality public educational institutions and services.
Education in the public schools through the secondary level
shall be free.

There may be such other free education as

the General Assembly provides by law.
The State has the primary responsibility for financing
the system of public education.
Indiana
Article VIII
Section 1.

Common School System.

Knowledge and learn

ing, generally diffused throughout a community, being essen
tial to the preservation of a free government; it shall be
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the duty of the General Assembly to encourage, by a suitable
means, moral, intellectual, scientific, and agricultural im
provement; and to provide, by law, for a general and uniform
system of Common Schools, wherein tuition shall be without
charge, and equally open to all.
Iowa
Article IX
Section 12.

Common Schools.

The Board of Education

shall provide for the education of all the youths of the
State, through a system of common schools, and such school
shall be organized and kept in each school district at
least three months each year.
Kansas
Article VI
Section 2.

Schools.

The legislature shall encourage

the promotion of intellectual, moral, scientific, and
agricultural improvement, by establishing a uniform sys
tem of common schools. . . .
Kentucky
Section 184.
system.

General Assembly to provide for school

The General Assembly shall, by appropriate legis

lation, provide for an efficient system of common schools
throughout the State.
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Louisiana
Article XII
Section 1.

Public educational system.

The legislature

shall have full authority to make provisions for the educa
tion of the school children of their State and/or for an
educational system which shall include all public schools
and all institutions of higher learning operated by State
agencies.
Maine
Article VIII
Legislature shall require towns to support public
schools.

A general diffusion of the advantages of educa

tion being essential to the preservation of the rights
and liberties of the people; to promote this important
subject, the legislature is authorized, and it shall be
their duty to require, the several towns to make suitable
provision, at their own expense, for the support and main
tenance of public schools.
Maryland
Article VIII
Section 1.

General Assembly to establish system of

free public schools.

The General Assembly, at its First

Session after the adoption of this Constitution, shall by
law establish throughout the State a thorough and efficient
System of Free Public Schools; and shall provide by taxa
tion, or otherwise for their maintenance.
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Massachusetts
Chapter V
Section II.

The Encouragement of Literature &c.

Wisdom, and knowledge, as well as virtue, diffused generally
among the body of the people, being necessary for the pre
servation of their rights and liberties; and as these depend
on spreading the opportunities and advantages of education
in the various parts of the country, and among the different
orders of the people, it shall be the duty of Legislatures
and Magistrates, in all future periods of this Commonwealth,
to cherish the interests of literature and the sciences,
and all seminaries of them; especially the university at
Cambridge, public schools and grammar schools in the towns;
to encourage private societies and public institutions,
rewards and immunities, for the promotion of agriculture,
arts, sciences, commerce, trades, manufactures, and a
natural history of the country; to countenance and inculcate
the principles of humanity and general benevolence, public
and private charity, industry and frugality, honesty and
punctuality in their dealings; sincerity, good humour, and
all social affections, and generous sentiments among the
people.
Michigan
Article VIII
Section 2.

Elementary and secondary schools.

The

legislature shall maintain and support a system of free
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public elementary and secondary schools as defined by law.
Every school district shall provide for the education of
its pupils without discrimination as to religion, creed,
race, color, or national origin.
Minnesota
Article VIII
Section 1.

Uniform system of public schools.

The

stability of a republican form of government depending
mainly upon the intelligence of the people, it shall be
the duty of the legislature to establish a general and
uniform system of public schools.
Mississippi
Article VIII
Section 201.

Free public schools.

The legislature

may, in its discretion, provide for the maintenance and
establishment of free public schools for all children
between the ages of six (6) and twenty-one (21) years,
by taxation or otherwise, and with such grades as the
legislature may prescribe.
Missouri
Article IX
Section 1 (a).

Free public schools.

A general diffu

sion of knowledge and intelligence being essential to the
preservation of the rights and liberties of the people, the
general assembly shall establish and maintain free public
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schools for the gratuitous instruction of all persons in
the state within ages not in excess of twenty-one years
as prescribed by law. . . .
Montana
Article XI
Section 1.

Free Public Schools.

It shall be the

duty of the legislative assembly of Montana to establish
and maintain a general, uniform and thorough system of
public, free, common schools.
Nebraska
Article VII
Section 6.

Free instruction in common schools.

The

legislature shall provide for the free instruction in the
common schools of this state of all persons between the
ages of five and twenty-one years.
Nevada
Article XI
Section 2.

Uniform system of common schools.

The

legislature shall provide for a uniform system of common
schools. . . .
New Hampshire
Article 83
Encouragement of literature; control of corporations,
monopolies and trusts.

Knowledge and learning, generally
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diffused through a community, being essential to the pre
servation of a free government; and spreading the opportunities
and advantages of education through the various parts of the
country, being highly conducive to promote this end; it
shall be the duty of the legislators and magistrates, in all
future periods of this government, to cherish the interest
of literature and the sciences, and all seminaries and public
schools, to encourage private and public institutions, rewards,
and immunities for the promotion of agriculture, arts,
sciences, commerce, trades, manufactures, and natural history
of the country; to countenance and inculcate the principles
of humanity and general benevolence, public and private
charity,

industry and economy, honesty and punctuality,

sincerity, sobriety, and all social affections, and generous
sentiments, among the people. . . .
New Jersey
Article VIII
Section IV, Paragraph 1.
of schools.

Maintenance and support

The Legislature shall provide for the main

tenance and support of a thorough and efficient system of
free public schools for the instruction of all children in
the State between the ages of five and eighteen years.
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New Mexico
Article XII
Section 1.

Free Public Schools.

A uniform system of

free public schools sufficient for the education of, and
open to, all the children of school age in the state shall
be established and maintained.
New York
Article XI
Section 1.

Common Schools.

The legislature shall

provide for the maintenance and support of free common
schools, wherein all the children of this state may be
educated.
North Carolina
Article IX
Section 2 (1).

General and uniform system; term.

The General Assembly shall provide by taxation and other
wise for a general and uniform system of free public
schools, which shall be maintained at least nine months
in every year, and wherein equal Opportunities shall be
provided for all students.
North Dakota
Article VIII
Section 148.

Legislation for free public schools.

The legislative assembly shall provide at their first
session after the adoption of this constitution, for a
uniform system of free public schools. . . .
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Ohio
Article VI
Section 3.

Public school system.

Provision shall be

made by law for the organization, administration and control
of the public school system of the state supported by public
funds.
Oklahoma
Article XIII
Section 1.
schools.

Establishment and maintenance of public

The Legislature shall establish and maintain a

system of free public schools wherein all the children of
the State may be educated.
Oregon
Article VIII
Section 3.

System of common schools.

The Legislative

Assembly shall provide by law for the establishment of a
uniform, and general system of common schools.
Pennsylvania
Article III
B, Section 14.

The General Assembly shall provide for

the maintenance and support of a thorough and efficient sys
tem of public education to serve the needs of the Common
wealth.
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Rhode Island
Article XII
Section 1.
etc.

Duty of general assembly to promote schools,

The diffusion of knowledge, as well as of viture, among

the people, being essential to the preservation of their
rights and liberties, it shall be the duty of the general
assembly to promote public schools, and to adopt all means
which tb„ey may deem necessary and proper to secure to the
people the advantages and opportunities of education.
South Dakota
Article VIII
Section 1.

Free public schools.

The stability of a

republican form of government depending on the morality
and intelligence of its people, it shall be the duty of
the legislature to establish and maintain a general and
uniform system of public schools wherein tuition shall be
without charge, and equally open to all; and to adopt all
suitable means to secure to the people the advantages and
opportunities of education.
Tennessee
Article XI
Section 12.

Education to be cherished; common school

fund; poll tax; whites and negroes; colleges, etc., rights of.
Knowledge, learning, and virtue, being essential to the
preservation of republican institutions, and the diffusion
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of the opportunities and advantages of education throughout
the different portions of the State, being highly conducive
to the promotion of this end, it shall be the duty of the
General Assembly in all future periods of this Government,
to cherish literature and science.

And the fund called

common school fund, and all the lands and proceeds thereof,
dividends, stocks, and other property of every description
whatever, heretofore by law appropriated by the General
Assembly of this State for the use of common schools, and
all such as shall hereafter be appropriated, shall remain a
perpetual fund, the principal of which shall never be
diminished by Legislative appropriations; and the interest
thereof shall be inviolably appropriated to the support and
encouragement of common schools throughout the State, and
for the equal benefit of all the people there;. . . .
Texas
Article VII
Section 1.

Public schools to be established.

A

general diffusion of knowledge being essential to the
preservation of the liberties and rights of the people,
it shall be the duty of the Legislature of the State to
establish and make suitable provision for the support and
maintenance of an efficient system of public free schools.
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"Utah
Article X
Section 1.

Free nonsectarian schools.

The Legislature

shall provide for the establishment and maintenance of a uni
form system of public schools, which shall be open to all
children of the State, and be free from sectarian control.
Section 2.

Defining what shall constitute the public

school system.

The public school system shall include

kindergarten schools; common schools, consisting of primary
and grammar grades; high schools, an agricultural college;
a university; and such other schools as the Legislature
may establish.

The common schools shall be free.

The

other departments of the system shall be supported as pro
vided by law.
Vermont
Chapter II
Section 64.

Laws to encourage virtue and prevent vice;

schools; religious societies.

Laws for the encouragement

of virtue and prevention of vice and immorality, ought to
be constantly kept in force, and duly executed; and a com
petent number of schools ought to be maintained in each town,
or by towns jointly with the consent of the General Assembly,
for the convenient instruction of youth.

All religious

societies, or bodies of men that may be united or incorporated
for the advancement of religion and learning, or for other
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pious and charitable purposes, shall be encouraged and pro
tected in the enjoyment of the privileges, immunities, and
estates, which they in justice ought to enjoy, under such
regulations as the General Assembly of this State shall
direct.
Virginia
Article VIII
Section 1.
maintained.

Public schools of high quality to be

The General Assembly shall provide for a

system of free public elementary and secondary schools
for all children of school age throughout the Common
wealth. . . .
Washington
Article IX
Section 2.

Public school system.

The legislature

shall provide for a general and uniform system of public
schools. . . .
"West Virginia
Article XII
Section 1.

Free school system.

The Legislature

shall provide, by general law, for a thorough and efficient
system of free schools.
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Wisconsin
Article X
Section 3.

The legislature shall provide by law for

the establishment of district schools, which shall be as
nearly uniform as practical; and such schools shall be free
and without charge for tuition to all children between the
ages of four and twenty years. . . .
Wyoming
Article VII
Section 1.

Public schools.

The legislature shall

provide for the establishment and maintenance of a complete
and uniform system of public instruction, embracing free
elementary schools of every needed kind and grade, a
university with such technical and professional departments
as the public good may require and the means of the state
allow, and such other institutions as may be necessary.
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APPENDIX B
STATE ACTS RELATED TO SCHOOL FEES
AND CHARGES FOR INSTRUCTIONAL
MATERIALS, INCLUDING TEXTBOOKS
Alabama
§ 16-10-6.

Incidental fees in elementary schools.

No fees of any kind shall be collected from children
attending any of the first six grades during the school term
supported by public taxation; provided, that any county or
city board of education shall be authorized to permit any
school subject to its supervision to solicit and receive
from such children or their parents or guardians voluntary
contributions to be used for school purposes by the school
where such children are attending; provided further, that
the provisions of this section shall in no way affect or
restrict the right or power of a school board to fix and
collect tuition fees or charges from pupils attending
schools under the jurisdiction of such board but who live
outside the territory over which such board has jurisdic
tion.

(School Code 1927, § 182; Acts 1935, No. 507,

p. 1090; Code 1940, T. 52, § 142; Acts 1969, No. 745,
p. 1323.)
§ 16-26-4.

Matriculation fee may be charged.

A matriculation fee may be collected for each semester
from all pupils in accredited high schools, the amount of

such fee to be determined by the county board of education
or the city board of education as the case may be, and the
proceeds of such fees shall be expended under the direc
tion of the county board of education or the city board of
education as the case may be.

A reasonable fee for library,

laboratory and shop, work may be required, the amount of
such fee to be determined by the county board of education
or the city board of education as the case may be.

(School

Code 1927, § 467; Code 1940, T. 52, § 437.)
8 16-36-32.

Free textbooks to remain property of state or
local school system; period of use by pupils;
receipt required upon issuance; loss, abuse,
etc., of textbooks.

All textbooks furnished free of charge to pupils shall
remain the property of the state or local school system, as
the case may be, and when distributed to pupils shall be
retained for normal use only during the period they are
engaged in a course of study or otherwise at the instruc
tions of the principal or teacher in charge, such textbooks
shall be returned as directed.

A receipt shall be required

from each pupil, parent or guardian upon issuance of any
textbook, which receipt shall be retained until the return
of such textbook.

The parent, guardian, or other person

having custody of a child to whom such textbooks are issued
shall be held liable for any loss, abuse or damage in use
of such textbooks.

In computing the loss or damage of a

textbook which has been in use for a year or more, the basis

of computation shall be a variable of 50 to 75 percent of
the original cost of the book to the state.

If such parent,

guardian or person having custody of such child to whom the
textbook was issued fails to pay such assessed damages with
in 30 days after notification, such student shall not be
entitled to further use of such textbooks until remittance
of the amount of loss or damage shall be made.

All remittances

for damages shall be deposited to the credit of the city or
county textbook fund and may be used for the repair, main
tenance and replacement of textbooks.

The respective county

and city boards of education may waive the payment as provided
herein if in their judgment the respective parent or guardian
is not financially able to make such payment. . . .
Alaska
Section 14.03.080.

Free education. (a) A child of school

age is entitled to attend public school without payment of
tuition during the school term in the school district in
which he is a resident subject to the provisions of AS 14.14.110
and AS 14.14.120.
Arizona
§ 15-1101.
A.

Furnishing of free textbooks.

Free textbooks shall be furnished in the common

schools and all state welfare institutions maintaining
educational facilities.
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Arkansas
80-1649.

Charging of fees or tuition for kindergarten

prohibited. — The Board and/or local school boards are
hereby prohibited from inaugurating new or additional pro
grams, studies, research or demonstrations with revenue
derived from fees, tuition or other contributions charged
or received from students participating in Early Childhood
Education or Kindergarten Programs.

The specific intention

of this section is to prohibit the charging of fees or
tuition in order to pay for the operation of Early Child
hood Education or Kindergarten Programs and no other inter
pretation shall be given to it.

(Acts 1969, No. 63, § 6,

p. 181.)
80-1702.

Free instructional material provided. — The State

of Arkansas shall provide textbooks and other instructional
materials for all pupils attending the public schools of
this State in grades one (1) through twelve (12) (,) inclu
sive, in all subjects taught in said grades, without cost
to said pupils.

Free textbooks and other instructional

materials shall be provided as hereinafter provided.

The

term "instructional materials" shall include hardcover
textbooks, paperback books, workbooks, and dictionaries.
It shall also include films, filmstrips, and other audio
visual materials when used as an integral part of an adopted
program.

The term "instructional materials" shall not in

clude the following:

177

(a)

Materials which are normally considered library

resources, such as encyclopedias;
(b) Laboratory and shop supplies such as chemicals,
lumber, sheet metal, weilding rods, and paint;
(c) Ordinary classroom supplies such as pencils,
writing pens, notebook paper, and typing paper; or
(d)

Audiovisual equipment such as projectors, tape

recorders, record players, and other such items of educa
tional hardware.

(Acts 1975, No. 302, I 2, p. 763.)
California

§ 48053.

Apprentices not required to pay tuition:

from school district in which apprentice resides.

Collection
Notwith

standing any other provisions of this code, and except as
provided in Section 3074.7 of the Labor Code, no charges or
fees of any kind shall be required to be paid by any appren
tice, or by his parents or guardian, for admission or atten
dance in any class in any school district which provides
instruction under Section 3074 of the Labor Code in accord
with the requirements of subdivision (d) of Section 3078 of
that code.

Nothing contained in this section, however, shall

be construed as prohibiting the governing board of a school
district providing nonresident apprentices of that district
with such instruction under Section 3074 of the Labor Code
from charging to, or collecting from, the school district in
which such nonresident apprentices reside, tuition and other
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charges or fees in accordance with the definitions and pro
visions contained elsewhere in this code.

Enacted Stats

1976 ch 1010 § 2, operative April 30, 1977.
§ 600700.

Requiring pupils to purchase materials:

hibition and exceptions.

Pro

No school official shall require

any pupil, except pupils in classes for adults to purchase
any instructional material for the pupils' use in the
school.

Enacted Stats 1976 ch 1010 § 2, operative April 30,

1977.
§ 35330 (d).

No pupil shall be prevented from making the

field trip or excursion because of lack of sufficient funds.
To this end, the governing board shall coordinate efforts
of community service groups to supply funds for pupils in
need of them.
No group shall be authorized to take a field trip or
excursion authorized by this section if any pupil who is a
member of such an identifiable group will be excluded from
participation in the field trip or excursion because of lack
of sufficient funds.
§ 39526.

Property fabricated by pupils.

The governing

board of a school district may authorize any officer or
employee of the district to sell to any pupil personal
property of the district which has been fabricated by such
pupil, at the cost to the district of the materials furnished
by the district and used therein.
§ 2, operative April 30, 1977.

Enacted Stats 1976 ch 1010
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§ 39804.

Circumstances requiring parents or guardians to

pay a portion of transportation cost.

When the governing

board provides for the transportation of pupils to and from
school by contract with a common carrier, municipally owned
transit system, or responsible private party, the governing
board may require the parents or guardians of all or some
of the pupils transported to pay a portion of the cost of
such transportation in an amount determined by the board.
The amount determined by the board shall be no greater than
that paid for transportation on a common carrier or muni
cipally owned transit system by other pupils in the dis
trict who do not use the transportation provided by the con
tract of the district.

No charge under this section shall

be made for the transportation of handicapped children.
Enacted Stats 1976 ch 1010 I 2, operative April 30, 1977.
§ 40011.

Supplies furnished by district governing board.

Writing and drawing paper, pens, inks, blackboards, black
board erasers, crayons, lead pencils, and other necessary
supplies for the use of the schools, shall be furnished
under direction of the governing boards of the school dis
tricts.

Enacted Stats 1976 ch 1010 i 2, operative April 30,

1977.
8 48909.
parent.

Wilful damage of school property:

Liability of

The parent or guardian of any minor whose wilful

misconduct results in injury or death to any student or
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any person employed by or performing volunteer services for
a school district or who willfully cuts, defaces, or other
wise injures in any way any property, real or personal,
belonging to a school district shall be liable for all such
damages so caused by the minor.

The liability of the parent

or guardian shall not exceed two thousand dollars ($2,000).
The parent or guardian shall also be liable for the amount
of any reward not exceeding two thousand dollars ($2,000)
paid pursuant to Section 53069.5 of the Government Code.
The parent or guardian of a minor shall be liable to a school
district for all property belonging to the school district
loaned to the minor and not returned upon demand of an
employee of the district authorized to make the demand.
Enacted Stats 1976 ch 1010 § 2, operative April 30, 1977;
Amended Stats 1977 ch 965 § 20.
Colorado
22-32-117.

Miscellaneous Fees.

(1) When the free use of

textbooks is provided pursuant to section 22-32-110(1)(o),
a board of education of a school district may require each
nonindigent pupil to make a reasonable loss or damage deposit
to cover such textbooks.

A board may also require each non-

indigent pupil to make a reasonable loss or damage deposit
to cover nonacademic equipment.

All such deposits shall

be refunded to the pupil when he has returned the textbooks
or equipment in good condition except for ordinary wear.
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(2)

A board may not require a pupil who has not com

pleted the twelfth grade to pay any fees as a condition of
enrollment in school, or as a condition of attendance in any
course of study, instruction, or class, except tuition as
authorized by law, charges and fees authorized by this sec
tion and section 22-32-118, and those fees reasonably neces
sary for textbooks or expendable supplies if such are not
provided free of charge; except that miscellaneous fees may
be collected on a voluntary basis as a condition of parti
cipation or attendance at a school-sponsored activity or
program not within the academic portion of the educational
program.
22-32-118.

Summer schools - continuation and evening programs.

(1) During that period of the calendar year not embraced within
the regular school term, a board of education may provide and
conduct courses in subject matters normally included in.the
regular school program or in demand by the pupils of the
district, may fix and collect a charge for attendance at such
courses in an amount not to exceed the per capita cost of
the operation.
Connecticut
§ 10-228.

Free textbooks, supplies, material and equipment.

The board of education of each school district shall
purchase such books, either as regular texts, as supple
mentary books or as library books, and such supplies,
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material and equipment, as it deems necessary to meet the
needs of instruction in the schools of the district.

In

day and evening schools of elementary and secondary grades,
all books and equipment shall be loaned and materials and
supplies furnished to all pupils free of charge, subject
to such rules and regulations as to their care and use as
the board of education prescribes.

(1949 Rev., § 1486;

1971, P.A. 186).
Delaware
§ 201.

System of free public schools.

The system of free public schools throughout this State
shall be general and efficient.

(14 Del. C. 1953, § 201;

56 Del. Laws, c. 292, §4.)
§ 202.

Free schools; ages; attendance within school district;
nonresidents of Delaware.

(a) The public schools of this State shall be free to
persons who are residents of this State and who are between
the ages of 6 and 21 years when they are attending grades 1
through 12.
(b) The public schools of any school district which
maintains schools established under § 203 or 204 of this
title for persons below the age of 6 years shall be free
to persons who are residents of such school district and who
have attained the specified age below the age of 6 years
for which such schools are established.
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(c) Persons attending the public schools of this State
shall attend the public schools in the school district within
which they reside, except as otherwise provided in Chapter 6
of this title and in Chapter 92, Volume 23, Laws of Delaware,
as amended by Chapter 172, Volume 55, Laws of Delaware.
(d) Persons who are nonresidents of this State may
attend the public schools of this State under such terms
and conditions as may be otherwise provided by law.
(e) For purposes of this section, a person shall be
considered a resident of the school district in which his
parents or the legal guardian of his person resides.
(14 Del. C. 1953, § 202; 56 Del. Laws, c. 292, § 4.)
District of Columbia
§ 31-401.

Textbooks and supplies furnished without charge.

The Board of Education of the District of Columbia
shall provide pupils of the public elementary schools,
public junior high schools, and public senior high schools
of the District of Columbia free of charge with the use of
all textbooks and other necessary educational books and
supplies.

(Jan. 31, 1930, 46 Stat. 62, ch. 32, § 1.)
Florida

§ 233.47.
(1)

Responsibility of pupils, parents, or guardians
for instructional materials.
All instructional materials heretofore or here

after purchased under the provisions of this chapter shall
be the property of the district.

When distributed to the
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pupils, such materials shall be merely loaned to the pupils
of the school while pursuing the courses of study therein
and are to be returned at the direction of the principal or
teacher in charge.

Each parent, guardian, or other person

having charge of a pupil to whom or for whom materials have
been issued, as provided herein, shall be held liable for
any loss or destruction of, or unnecessary damage to, such
materials or for failure of such pupil to return such ma
terials when directed by the principal or teacher in charge,
and shall be required to pay for such loss, destruction, or
unnecessary damage as provided by law.
(2) Nothing in this chapter shall be construed to pro
hibit parents, guardians, or other persons from purchasing
from the district school board instructional materials
adopted by the state under the provisions of the School Code.
Georgia
32-937.

Admission to all common school shall be gratuitous

to all children between the ages of six and 18 years resid
ing in the districts in which the schools are located. . . .
Hawaii
§ 298-5.

Public schools; special fees.

No equipment, material or other fees shall be assessed
against any pupil in elementary school except that the Depart
ment of Education may assess and collect special fees for
students who negligently break, damage, lose or destroy
equipment and supplies.
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Idaho
33-512.

Government of schools. — The board of trustees of

each school district shall have the following powers and
duties:
1.

To determine the length of the school term which

in no case shall be less than nine (9) months;
2.

To adopt and carry on, and provide for the financing

of, a total educational program for the district.

Such pro

grams in other than elementary school districts may include
education programs for out-of-school youth and adults; and
such districts may provide classes in kindergarten;
3.

To provide, or require pupils to be provided with,

suitable textbooks, and supplies;. ...
Illinois
§ 28-14.

Free textbooks — Referendum — Ballot

Any school district may, and whenever petitioned so to
do by 5% or more of the voters of such district shall, cause
to be submitted to the voters thereof at the next regular
or special election the question of furnishing free school
textbooks for the use of pupils attending the public schools
of the district.

In a district where no elections are held

for school purposes the governing body thereof shall certify
the question to the election commissioners or other officers
charged with the holding and conducting of elections in the
district or in the major portion thereof.

Such commissioners
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or officers shall thereupon submit such proposition at the
next regular or special election held in the district, or
major portion thereof, in substantially the manner herein
provided, canvass the vote cast, and certify the result
thereof to such governing body.

If any portion of the

district wherein the election is to be held is not under
the jurisdiction of election commissioners or other officers
charged with the holding and conducting of elections, such
commissioners or officers shall be vested with such juris
diction at such election. . . .
Supplementary Index to Notes
Schools can require parents to provide supplies for
their children. . . .
Word "textbook" within this section means a book which
expounds principles of a field of knowledge and which is
used as basis of course of study rather than something
which is of lesser substantiality or permanence, which merely
presents exercises or questions or which is a general reference
work or reference work on a subsidiary topic.

Id.

Workbooks, duplicating paper and masters, magazines,
dictionaries, paperback books, maps and atlases were not
textbooks and, therefore, free textbook provisions of
School Code did not preclude school board's charging stu
dents' parent a fee for supplying students with such
materials.

Indiana
20-8.1-9-1

(a)

As used in this chapter, the term "food stamp

program financial eligibility standard" means the nonfarm
income poverty guidelines

prescribed by the federal Office

of Management and Budget under 42 U.S.C. 2971(d) for use in
determining a family's monthly maximum allowable income
for eligibility to participate in the food stamp program
under 7 U.S.C. 2014, except that the

deductions in 7 U.S.C.

2014(e) may not be used in determining a family's monthly
maximum allowable income.
(b)

In determining the eligibility of a seasonal

worker for assistance under this chapter, an average shall
be made of the family's income for the twelve (12) calendar
months preceding the first day of the month in which the
application is made.
20-8.1-9-2
(a)

Except as provided in subsection (c), not later

than July 1 of each year, each township trustee shall adopt
and send by certified mail to all school corporations within
the township, a notice of the financial eligibility standards
and procedures which must be followed by applicants in order
for them to qualify for assistance for the forthcoming school
year.

The township trustee may adopt a standard which does

not exceed by more than ten percent (10%) the food stamp
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program financial eligibility standards.

The trustee may

not adopt a standard below the food stamp program financial
eligibility standard.

If a township trustee fails to adopt

a financial eligibility standard by July 1 for the forth
coming school year, the standard for that year shall be the
food stamp program financial eligibility standards in effect
in Indiana on July 1.
(b) If a school corporation includes more than one
(1) township, a majority of the trustees of all townships
within the school corporation shall by July 1, agree on
and adopt a uniform standard which does not exceed by more
than ten percent (10%) from the food stamp program financial
eligibility standard.

The trustee may not adopt a standard

below the food stamp program financial eligibility standard.
If a majority of the trustees fail to adopt a financial
eligibility standard by July 1, the standard for the forth
coming school year shall be the food stamp program eli
gibility standards in effect in Indiana on July 1.
(c) In school corporation that is located in whole or
in part in a county that contains a consolidated city of
the first class or in a city of the second class, the eli
gibility standard shall be one hundred ten percent (110%)
of the food stamp program financial eligibility standard.
20-8.1-9-3
If a parent of a child or an emancipated minor who is
enrolled in a public school, in grades K-12, meets the
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financial eligibility standard under sections 1 or 2 of
this chapter, he may not be required to pay the fees for
school books, supplies, or other required class fees.

Such

fees shall be paid by the school corporation in which the
child resides.

Subject to section 7 of this chapter, the

trustee of the township in which the child resides shall
reimburse the school corporation for fees provided under
this chapter.
20-8.1-9-4
The state department of public instruction shall pro
vide each school corporation with sufficient application
forms for assistance under this chapter.

The state board

of accounts shall prescribe the forms to be used.
20-8.1-9-5
All school corporations must give notice in nontech
nical language and in a manner that can be reasonably
expected to reach parents of school children before the
collection of any fees for school books and supplies.
This notice shall inform the parents of the availability
of assistance, the eligibility standards, the procedure
for obtaining assistance, including the right and method
of appeal and the availability of application forms at a
designated school office.
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20-8.1-9-6

(a)

All school corporations must give appropriate

application forms to parents who wish to apply for assistance
under this chapter.

The school shall provide assistance to

those applicants who are unable to write or otherwise make
a written application.

After the parent submits the com

pleted application, the school corporation shall make a
preliminary determination of financial eligibility based
on the information in the application.

If the school corpora

tion makes a preliminary determination that the parent is
eligible for assistance, the parent may not be billed un
less the school corporation receives notice from the trustee
that he has determined, after investigation, that the applicant
is ineligible.

For purposes of determining eligibility, a

trustee shall use the same application form submitted by
the applicant to the school corporation without requiring
any additional form.
(b)

If the school corporation makes a preliminary

determination that the parent is ineligible based on the
information in the application, it shall give the parent
written reasons for the preliminary denial and inform him
of his right to request that the trustee make the final
determination.

If a parent wishes to have the trustee make

the final determination, he must so notify the school
corporation in writing within fifteen (15) days of the date
of the school's denial.

After the preliminary determination,
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the school corporation may bill the parent for the child's
fees, but the school corporation may not take any legal
action against the parent until the parent has had the
opportunity to request that the trustee make the final deter
mination or until the trustee has determined that the parent
is ineligible.

If the parent pays the fees based on a

school corporation's preliminary determination, and the
trustee subsequently determines that the parent qualified
for assistance, the school corporation shall reimburse the
parent.

All preliminary determinations shall be forwarded

by the school corporation to the appropriate township for
review.
20-8.1-9-7
(a) The trustee of the township in which the affected
child resides shall reimburse the school corporation for
the amount of aid authorized by this chapter unless the
trustee determines that the parent's income exceeds the
financial eligibility standards.
(b) The trustee shall notify the school corporation
of his action within twenty-one (21) days of his receipt
of the application.

If the trustee does not notify the

school corporation of his action within that time, the
applicant is considered eligible.
(c) The trustee shall reimburse the school corpora
tion according to a timetable which is mutually acceptable
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to him and to the school corporation, but reimbursement
shall be made no later than July 31 following the school
year in which the assistance was furnished, or within
thirty (30) days of the trustee's receipt of the itemized
statement ffom the school corporation, whichever is later.
20-8.1-9-8
(a)

A trustee may provide financial assistance to

an applicant or a member of his household without con
ducting an investigation if:
(1)

the information which would be obtained by

his investigation has been obtained by another social wel
fare agency through similar investigations;
(2)

the information will be made available to

him in writing; and
(3)

the information was obtained by the other

agency no longer than sixty (60) days prior to the time
the application for financial assistance was made.
(b) If the trustee relies on the investigation of
another social welfare agency in making a determination
on an application for financial assistance, he shall
note that fact on the notice of action.
(c)

Notwithstanding subsection (a) an applicant for

financial assistance may require the trustee to conduct
his own investigation.
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20-8.1-9-9

If the trustee denies the parent's application for
assistance, the trustee shall provide the parent with
written reasons for denial and a notice that the applicant
has the right to appeal under IC 12-2-1-18.
If a determination is made that the applicant is eli
gible for assistance, the trustee shall reimburse the
school corporation for the cost of the student's fees,
after the trustee has received a statement of the aid fur
nished.

This statement must be made on a form approved by

the state board of accounts.
Parents receiving other governmental assistance, or
aid which considers educational needs in computing the en
tire amount of assistance granted, may not be denied assistance
if the applicant's total family income does not exceed the
standards established by this chapter.
20-8.1-9-10
A school corporation may not withhold school books and
supplies, require any special services from a child, or deny
the child any benefit or privilege because the parent fails
to pay required fees.

A school corporation may, however,

take any action authorized by law to collect unpaid fees
from parents who are determined by the trustee to be in
eligible for assistance.
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20-8.1-9-11

Under extraordinary circumstances, the township trustee
may pay for the fees enumerated in section 2 of this chapter
for individuals who do not otherwise qualify under the finan
cial eligibility standard established in this chapter.

Assis

tance in such cases may be provided by the township trustee
under IC 12-2.
20-8.1-9-12
(a) Financial assistance for shoes and clothing shall
be provided directly by the township trustee, under IC 12-2,
to parents who do not have sufficient means to furnish the
shoes and clothing needed by the children to attend school.
(b)

A school corporation may establish a clothing

bank to provide for children's clothing needs on an emer
gency basis.
Iowa
§ 301.24

Petition — election

Whenever a petition signed by ten percent of the
qualified voters, to be determined by the school board
of any school district, shall be filed with the secretary
thirty days or more before the regular election, asking
that the question of providing free textbooks for the use
of pupils in the public schools thereof be submitted to the
voters at the next regular election, he shall cause notice
of such proposition to be given in the notice of such election.
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§ 301.25

Loaning books

If, at such election, a majority of the legal voters
present and voting by ballot thereon shall authorize the
board of directors of said school corporation to loan text
books to the pupils free of charge, then the board shall
procure such books as shall be needed, in the manner pro
vided by law for the purchase of textbooks, and loan them
to the pupils.
Kansas
72-5389.

Boards of education; authorization to purchase

certain items for use of pupils.

The board of education

of any school district may purchase, for the use of the
pupils of the district, any of the following:
(a)

Workbooks and materials which are supplemental

to textbooks used in specific courses;
(b)

specialized clothing and towels for use in

physical education, shop, and science courses;
(c) musical instruments for use in band or orchestra;
and
(d)

materials or supplies which are consumed in

specific courses or projects or in which the pupil may
retain ownership upon completion of such courses or projects.
72-5390.

Fees; supplemental charges authorized to be

prescribed and collected; disposition of moneys; revolving
fund.

(a) The board of education may prescribe, assess and
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collect fees and supplemental charges for the use, rental or
purchase by pupils of any of the items designated in K.S.A.
72-5389 to offset, in part or in total, the expense of pur
chasing such items.
(b)

In addition to the foregoing, the board of education

may prescribe, assess and collect fees and supplemental
charges for activities, facilities, materials and equipment,
the participation in or use of which is not mandatory, but
which is optional to pupils, whether incidental to curricular,
extracurricular or other school-related activities.
72-5391.

Same; waiver required, when.

Whenever the parents

or guardian of any pupil of the school district are unable
to provide the fees and supplemental charges assessed and
collected under authority of subsection (a) of K.S.A. 72-5390,
the board of education shall, if written application is made
and said board finds the application meritorious, waive
said fees and supplemental charges if the items for which
said fees and supplemental charges are assessed and collected
are necessary for the completion of the basic requirements
of courses of study offered in the school district.
Kentucky
158.107.

Fee, rental or purchase of instructional materials

prohibited — Exceptions — Annual report on funds expended
by public school district. — (1) No public common school
shall charge a fee, or rental, or require a student to purchase instructional materials for enrollment, full participation
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or participation in any regular school program, grades kinder
garten through twelve (12).

Fees do not include items of

personal attire, purchase or rental or musical instruments,
or materials, other than instructional materials, which be
come the property of the pupil.
(2) Each public school district shall make an annual
report to the department of education no later than August 1
for the preceding school year on a form provided by the
department which specifies the amount of funds expended
for consumable classroom supplemental instructional materials.
The total of such expenditures shall be an amount at least
equal to five dollars ($5.00) per child in average daily
attendance.

A copy of this report shall be maintained in

the local superintendent's office for public inspection.
(Enact. Acts 1978, ch. 132, § 1, effective June 17, 1978.)
Louisiana
§ 351.
A.

Free school books and other materials of instruction.
The State Board of Elementary and Secondary Educa

tion shall prescribe and adopt school books and other materials
of instruction, which it shall supply without charge to the
children of this state at the elementary and secondary levels
out of funds appropriated therefor by the legislature in
accordance with the requirements of Article VIII, Section 13
(A) of the Constitution.
B.

The board also shall prescribe and supply schoolbooks

and other materials of instruction for use by students attending
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vocational-technical schools and programs under the juris
diction of the board.
Maine
§ 856.

Facilities provided; schoolbooks

Administrative units shall provide school books, apparatus
and appliances for the use of pupils in the public schools, in
cluding free high schools, at the expense of said administra
tive unit.

Any parent or guardian of any pupil in the public

schools may at his own expense procure for the separate and
exclusive use of such pupil the textbooks required to be used
in such schools.
Maryland
§ 7-106.

Textbooks, maLerials of instruction, and supplies.

(a) Selection and purchase of school materials. — On
the recommendation of the county superintendent and subject
to the provisions of this article, each county board shall
adopt procedures for the selection and purchase of the fol
lowing necessary items, at the lowest price consistent with
good quality for use in the public schools:
(1) Textbooks;
(2) Supplementary readers;
(3)

Materials of instruction;

(4)

Visual and auditory aids;

(5) Stationery; and
(6) School supplies.
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(b)

Materials to be furnished free of charge and in

sufficient quantities. —- Each county board shall furnish
the materials and supplies listed in subsection (a) of this
section:
(1) Free of cost for use in the public schools; and
(2)

In sufficient quantities for the different grades

in the public schools.
(An. Code 1957, art. 77, § 79; 1978, ch. 22, § 2.)
Massachusetts
§ 48. Textbooks and Other Supplies to Be Provided; Lending
Textbooks to Private School Pupils
The committee shall, at the expense of the town, pur
chase textbooks and other school supplies, and, under such
regulations as to their care and custody as it may prescribe,
shall loan them to the pupils free of charge.

If instruc

tion is given in the manual and domestic arts, it may so
purchase and loan the necessary tools, implements and
materials.

It shall also, at like expense, procure such

apparatus, reference books and other means of illustration,
as may be needed.
Michigan
I 15.41421

Textbook defined.)

Sec. 1421.

As used in

this part, "textbook" means a book which is selected and
approved by the board of a school district and which con
tains a presentation of principles of a subject, or which
is a literary work relevant to the study of a subject required
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for the use of classroom pupils.
Former act.

(MCL §380.1421.)

Former §15.1919(505), as amended in

1974, defined "textbook" as a book which pupils
were required to use as a text in a particular
class in the schools in each local school district.
§15.41422
Sec. 1422.

Selection, approval, purchase of textbooks.)

(1) The board of each school district shall select,

approve, and purchase the textbooks to be used by the pupils
of the schools on the subjects taught in the district.
Textbooks as district property; loans; deposits.) (2)
The textbooks shall be the property of the school district
purchasing them and shall be loaned to pupils without charge.
A board may require a reasonable and refundable deposit on
textbooks. (MCL §380.1422.)
Minnesota
120.72

GENERAL POLICY.

It is the policy of the state of

Minnesota that public school education shall be free and
no pupil shall be denied an education because of economic
inability to furnish educational books and supplies necessary
to complete educational requirements necessary for graduation.
Any practice leading to suspension, coercion, exclusion,
withholding of grades or diplomas, or discriminatory action
based upon nonpayment of fees denies pupils their right to
equal protection and entitled privileges.

It is recognized

that school boards to have the right to accept voluntary
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contributions and to make certain charges and to establish
fees in areas considered extra curricular, noncurricular or
supplementary to the requirements for the successful com
pletion of a class or educational program.

No public school

board may require, except as authorized by sections 120.73
and 120.75, the payment of fees.
120.73

AUTHORIZED FEES.

Subdivision 1.

A school board is

authorized to require payment of fees in the following areas:
(a)

In any program where the resultant product, in

excess of minimum requirements and at the pupils' option,
becomes the personal property of the pupil;
(b)

Admission fees or charges for extra curricular

activities, where attendance is optional;
(c)

A security deposit for the return of materials,

supplies, or equipment;
(d) Personal physical education and athletic equip
ment and apparel, although any pupil may provide his own
if it meets reasonable requirements and standards relating
to health and safety established by the school board;
(e) Items of personal use or products which a student
may purchase at his own option such as student publications,
class rings, annuals, and graduation announcements;
(f) Fees specifically permitted by any other statute,
including but not limited to *section 171.04, clause (1);
(g) Field trips considered supplementary to a dis
trict educational program;
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(h)

Any authorized voluntary student health and accident

benefit plan;
(i) For the use of musical instruments owned or rented
by the district, a reasonable rental fee not to exceed either
the rental cost to the district or the annual depreciation
plus the actual annual maintenance cost for each instrument;
(j) Transportation of pupils to and from extra curricular
activities conducted at locations other than school, where
attendance is optional;
(k) Motorcycle classroom education courses conducted
outside of regular school hours; provided the charge shall
not exceed the actual cost of these courses to the school
district;
Subd. 2.

Students may be required to furnish personal

or consumable items including pencils, paper, pens, erasers
and notebooks.
Subd. 3.

Sections 120.71 to 120.76 shall not preclude

the operation of a school store wherein pupils may purchase
school supplies and materials.
Subd. 4.

A school board may waive any such deposit

or fee if any pupil or his parent or guardian is unable to
pay it.
120.74

PROHIBITED FEES.

Subdivision 1.

A school board is

not authorized to charge fees in the following areas:
(a) Textbooks, workbooks, art materials, laboratory
supplies, towels;
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(b) Supplies necessary for participation in any in
structional course except as authorized in sections 120.73
and 120.75;
(c) Field trips which are required as a part of a
basic education program or course;
(d) Graduation caps, gowns, any specific form of
dress necessary for any educational program, and diplomas;
(e)

Instructional costs for necessary school personnel

employed in any course or educational program required for
graduation;
(f) Library books required to be utilized for any
educational course or program;
(g)

Admission fees, dues, or fees for any activity

the pupil is required to attend;
(h)

Any admission or examination cost for any required

educational course or program;
(i) Locker rentals;
(j) Transportation of pupils (1) to and from school
as authorized pursuant to section 123.39 or (2) for which
state transportation aid is authorized pursuant to section
124.223.
Subd. 2.

No pupil's rights or privileges, including

the receipt of grades or diplomas may be denied or abridged
for nonpayment of fees; but this provision shall not prohibit
a school district from maintaining any action provided by
law for the collection of such fees authorized by sections
120.73 and 120.75.
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120.75

HEARING.

Subdivision 1. Prior to the initiation of

any fee not authorized or prohibited by sections 120.73 and
120.74, the local school board shall hold a public hearing
within the district upon three weeks published notice in
the district's official newspaper.

The local school board

shall notify the state board of any fee it proposes to
initiate under this section.

If within 45 days of this

notification, the state board does not disapprove the
proposed fee, the local school board may initiate the pro
posed fee.
Subd. 2.

The state board pursuant to the administrative

procedures act, sections 15.04 and 15.0426, and consistent
with the general policy of section 120.72 shall have the
power to specify further authorized and prohibited fees
and to adopt rules and regulations for the purposes of sec
tions 120.71 to 120.76.
*171.04, (1) ...Any public school offering behind-the-wheel
driver education courses may charge an enrollment fee for
the behind-the-wheel driver education course which shall not
exceed the actual cost thereof to the public school and the
school district....
Mississippi
§ 37-43-1.

Declaration of intent.

This chapter is intended to furnish a plan for the
adoption, purchase, distribution, care and use of free
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textbooks to be loaned to the pupils in all elementary and
high schools of Mississippi.
The books herein provided by the state textbook pur
chasing board shall be distributed and loaned free of cost
to the children of the free public schools of the state and
of all other schools located in the state, which maintain
educational standards equivalent to the standards established
by the state department of education for the state schools.
•
Missouri
170.051.
1.

Free textbooks and supplies — free textbook fund
— contracts for purchase of books — penalty
Each school board shall purchase from the free text

book fund and from the incidental fund of the district if the
free textbook fund is insufficient and furnish free all the
textbooks for all the pupils in the elementary grades of
the public schools of the district.

The board may provide

texts, supplementary texts, library and reference books, and
additional instructional supplies, for all the pupils of
the district, but funds shall not be expended for these
materials for high school pupils until the needs of the
elementary grade pupils have been adequately supplied.

The

books are the property of the district but shall be fur
nished to the pupils under rules and regulations prescribed
by the school board.
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Montana
20-7-601.

Free textbook provisions.

(1) The trustees

of each district shall provide free textbooks to the public
school pupils of the district.

The trustees shall purchase

such textbooks at the expense of the district and loan them
to such pupils free of charge, subject to the textbook damage
policy of the trustees.
(2) For the purpose of this section only, textbooks
shall not include those books or manuals which are rendered
unusable as a result of having pages designed to be written
upon or removed during the course of the study they serve.
When the parents of a pupil attending a school of the dis
trict so request, such textbooks shall be sold to them at
cost.
Nebraska
79-4,121.

School books; ownership; care; liability

of pupils for damage.

All books purchased by school boards

or boards of education shall be the property of the district
and loaned free of charge to pupils of the school while they
are pursuing a course of study therein; but the boards shall
hold such pupils responsible for any damage to, loss of, or
failure to return such books at the time and to the person
that may be designated by the board.
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Nevada
393.160

Supplies and equipment:

Powers of trustees.

The board of trustees of a school district shall have the
power:
1.

To purchase, rent or otherwise acquire supplies

and equipment necessary for the operation of the public
schools and other school facilities of the school district.
2.

To furnish writing and drawing paper, pens, ink,

blackboards, erasers, crayons, lead pencils and other necessary
supplies for the use of the schools.
3.

To repair any equipment.

(424:32:1956)
393.170
1.

Library books, textbooks and school supplies.

The board of trustees of a school district shall pur

chase all new library books and supplies, all new textbooks
and supplementary schoolbooks which are necessary and which
have been approved by the state textbook commission, and
school supplies necessary to carry out the mandates of the
school curriculum to be used by the pupils of the school dis
trict.

The cost of the same shall be a legal charge against

the school district fund.
2.

All books purchased by the board of trustees shall

be held as property of the school district, and shall be
loaned to the pupils of the school in the school district
while pursuing a course of study therein.
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3.

The parents and guardians of pupils shall be respon

sible for all books and any and all other material or equip
ment loaned to the children in their charge, and shall pay
to the clerk of the board of trustees, or to any other per
son authorized by the board to receive the same, the full
purchase price of all such books, material or equipment
destroyed, lost or so damaged as to make them unfit for use
by other pupils succeeding to their classes.

The board of

trustees shall establish reasonable rules and regulations
governing the care and custody of such school property, and
for the payment of fines for damage thereto.
4.

Equipment and materials for use in manual training,

industrial training and teaching domestic science may be
supplied to the pupils in the same manner, out of the same
fund, and on the same terms and conditions as books.

No

private ownership can be acquired in such equipment or
material, unless sold in the manner prescribed by law when
such equipment or material shall be no longer used or required
for the schools of the school district.
New Hampshire
189:16 Text Books; Supplies.

They shall purchase, at

the expense of the city or town in which the district is
situated, textbooks and other supplies required for use in
the public schools; and shall loan the same to the pupils
of such schools free of charge, subject to such regulations
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for their care and custody as the board may prescribe; and
shall sell such books at cost to pupils of the school wishing
to purchase them for their own use.
New Jersey
18A:34-1.

Textbooks; selection; furnished free with supplies;
appropriations

Textbooks shall be selected by the recorded roll call
majority vote of the full membership of the board of educa
tion of the district and they and other school supplies shall
be furnished free of cost for use by all pupils in the public
schools and money therefor shall be appropriated and raised
annually in each school district in the same manner as
other school moneys are appropriated and raised in the dis
trict.
New Mexico
22-15-7.
A.

Students eligible; distribution.
Any qualified student or person eligible to become

a qualified student attending a public school, a state in
stitution or a private school approved by the state board
in any grade from first through the twelfth grade of instruc
tion is entitled to the free use of instructional material.
Any student enrolled in an early childhood education program
as defined by Section 22-13-3 NMSA 1978 or person eligible
to become an early childhood education student as defined
by Section 22-13-3 NMSA 1978 attending a private early
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childhood education program approved by the state board is
entitled to the free use of instructional material.

Any

student in an adult basic education program approved by
the state board is entitled to the free use of instructional
material.
B.

Instructional material shall be distributed to

school districts, state institutions, private schools and
adult basic education centers as agents for the benefit of
students entitled to the free use of the instructional
material.
C.

Any school district, state institution, private

school or adult basic education center as agent receiving
instructional material pursuant to the Instructional
Material Law (22-15-1 to 22-15-15 NMSA.1978) is responsible
for distribution of the instructional material for use of
eligible students and for the safekeeping of the instruc
tional material.
New York
§ 701.3

In the several cities and school districts of the

state, boards of education, trustees or such body or officers
as perform the function of such boards shall have the power
and duty to purchase and to loan upon individual request,
to all children residing in such district who are enrolled
in grades kindergarten to twelve of a public or private school
which complies with the compulsory education law, textbooks.
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Textbooks loaned to children enrolled in grades kindergarten
to twelve of said private schools shall be textbooks which
are designated for use in any public, elementary or secondary
schools of the state or are approved by the board of educa
tion, trustees or other school authorities.

Such textbooks

are to be loaned free to such children. . . .
§701.5

In the several cities and school districts of the

state, boards of education, trustees or other school authorities
may purchase supplies and either rent, sell or loan the same
to the pupils attending the public schools in such cities and
school districts upon such terms and under such rules and
regulations as may be prescribed by such boards of education,
trustees or other school authorities.
North Carolina
§ 115-35.f.

Power to Regulate Fees, Charges and Solicita

tions. — County and city boards of education shall adopt
rules and regulations governing soliciations of, sales to,
and fund-raising activities conducted by, the students and
faculty members in schools under their jurisdiction, and
no fees, charges, or costs shall be collected from students
and school personnel without approval of the board of educa
tion as recorded in the minutes of said board; provided,
this section shall not apply to such textbook fees as are
determined and established by the State Board of Education.
All schedules of fees, charges and solicitations approved

.
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by county and city boards of education shall be reported to
the State Superintendent of Public Instruction.
§ 115-206.12.

Powers and duties of the State Board of Educa

tion in regard to textbooks. — The children of the public
elementary and secondary schools of the State shall be pro
vided with free basic textbooks within the appropriation of
the General Assembly for that purpose.

The State Board of

Education is directed to request sufficient appropriations
from the General Assembly to implement this directive.
The State Board of Education shall administer a fund
and establish rules and regulations necessary to:
(1)

Acquire by contract such basic textbooks as
are or may be on the adopted list of the
State of North Carolina which the Board
finds necessary to meet the needs of the
State's public school system and to carry
out the provisions of this Article.

(2) Provide a system of distribution of these
textbooks and distribute the books that are
provided without using any depository or
warehouse facilities other than that operated
by the State Board of Education.
(3) Provide for the free use, with proper care and
return, of elementary and secondary basic text
books.

The title of said books shall be vested

in the State.

(1955, c. 1372, art. 25, s. 1;

1965, c. 584, s. 19; 1969, c. 519, s. 1.)
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North Dakota
15-43-11.1.
1.

Public policy — Definition.

It is the policy of this state that public educashall be free.

No pupil shall be denied an educa

tion because of economic inability to furnish
textbooks necessary for advancement in or gradua
tion from the public school system.

No school

board shall sell textbooks nor otherwise charge
fees to pupils except as provided by law.
2.

For the purposes of sections 15-43-11.1 through
15-43-11.4, "textbooks" shall include textbooks
and workbooks necessary for participation in
any instructional course.

It shall not include

personal or consumable items, such as pencils,
paper, pens, erasers, notebooks, or other items
of personal use or products which a student may
purchase at his option, such as student publica
tions, class rings, annuals, and similar items.
15-43-11.2.

Authorized fees.

A school board is

authorized to require payment of the following fees:
1.

A security deposit for the return of textbooks,
materials, supplies, or equipment, and may require
pupils to furnish personal or consumable items.
A use charge may be made when the "textbook"
returned has had an undue amount of wear.
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2.

Admission fees or charges for extracurricular or
noncurricular activities where attendance is optional.

3.

Fees or premiums for any authorized student health
and accident benefit plan.

4.

Fees for personal physical education and athletic
equipment and apparel.

Any pupil may provide his

own equipment or apparel if it meets reasonable
health and safety standards established by the board.
5.

Fees in any program where the resultant product
becomes the personal property of the pupil.

6.

Fees for behind-the-wheel drivers education instruc
tion.

7.

Other fees and charges permitted by statute.

Sections 15-43-11.1 through 15-43-11.4 shall not preclude the
operation of a school store where pupils may purchase school
supplies and materials.

A board may waive any fee if any

pupil or his parent or guardian shall be unable to pay such
fees.

No pupil's rights or privileges, including the receipt

of grades or diplomas, may be denied or abridged for non
payment of fees.

This shall not preclude the school dis

trict's right to withhold diplomas for a student's failure
to pay for those costs incurred by his own negligence or
choice, such as fines for damaged texts and school equip
ment, library fines, and materials purchased from the school
at the option of the student.
Source:

S.L. 1979, ch. 247, I 2.
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15-43-11.3.

Adoption of additional fees — Penalty.

A school board may adopt additional fees not inconsistent
with the provisions of sections 15-43-11.1 through 15-43-11.4.
Any school district which requires the payment of fees pro
hibited by sections 15-43-11.1 through 15-43-11.4 and
refuses to discontinue such action following notification
by the superintendent of public instruction shall forfeit
foundation payments for those students so charged.
Source:

S.L. 1979, ch. 247, § 3.
Ohio

§ 3329.06 Free schoolbooks for pupils.
The board of education of each city, exempted village,
and local school district shall furnish, free of charge,
the necessary textbooks to the pupils attending the public
schools.

Pupils wholly or in part supplied with necessary

textbooks shall be supplied only as other or new books are
needed.

A board may limit its purchase and ownership of

books needed for its schools to six subjects per year, the
cost of which shall not exceed twenty-five per cent of the
entire cost of adoption.

All textbooks furnished as pro

vided in this section shall be the property of the dis
trict, and loaned to the pupils on such terms as each such
board prescribes.

In order to carry out sections 3329.01

to 3329.10, inclusive, of the Revised Code, each board, in
the preparation of its annual budget, shall include as a
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separate item the amount which the board finds necessary
to administer such sections and such amount shall not be
subject to transfer to any other fund.
Oklahoma
§ 16-121.

Free textbooks — Ownership

All textbooks adopted, purchased and distributed to
school districts shall be furnished free of cost to the
school children of such districts and shall be owned by
such districts and each district shall mark each textbook
with an appropriate number or other identification as deemed
necessary to maintain proper records thereof.

Every child

shall be issued a complete set of textbooks for his grade,
for his personal use, and the State Board of Education
shall maintain a replacement program so that each child
shall have, at all times, textbooks that are in satisfac
tory condition, and so that worn-out textbooks or textbooks
that are in an unsanitary condition will be used.
Oregon
339.115

Admission of pupils; waiver.

(1) Except as provided in

ORS 336.165 authorizing

tuition for courses not part of the regular school pro
gram, the district school board shall admit free of charge
to the schools of the district all persons between the ages
of 6 and 21 residing therein.

However, a district school

board may admit other nonresident persons, determine who

217

is not a resident of the district and may fix rates of tuition
for nonresidents.
(2)

A child entering school for the first time during

the fall term shall be considered to be six years of age if
his sixth birthday occurs on or before November 15.

A

child entering school for the first time in a midwinter
term, if the school has a beginning first-year class in
midwinter, shall be considered to be six years of age if
his sixth birthday occurs on or before Marth 15.

However,

nothing in this section prevents a district school board
from admitting free of charge a child who is an educationally
able and gifted child, as defined in ORS 343.395, entering
school for the first time who has not attained the sixth
birthday but who is a resident of the district.
(3) District school boards may provide, by rule, that
a resident child eligible to enter a beginning first-year
class at the opening of the fall term or midwinter term,
but who does not enter within the first four weeks of such
term shall be ineligible to enter school for the remainder
of the school year or until another beginning first-year
class is organized during that school year.

A district

school board may waive the requirements of this subsection
for disadvantaged children as defined by ORS 343.650.
(1965 c. 100 § 285; 1979 c. 410 i 1; 1977 c. 463 § 1)
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339.155

Prohibitions of certain fees as condition of

admission; allowable fees.

(1)

No district school board

shall require payment of fees as a condition of admission
to those pupils entitled under the law to free admission.
However, the following are not considered as conditions of
admission:
(a) Pursuant to ORS 336.165, but subject to ORS 336.168,
tuition may be charged for courses not part of the regular
school program.
(b)

No charge shall be made for a standard, prescribed

textbook but a security deposit may be required which may
be refunded if the textbook is returned in usable condition.
Supplemental texts shall be made available on loan.
(c)

A deposit may be charged for a lock for a locker.

(2)

A district school board may require pupils who do

not furnish their own attire for physical education classes
to pay an appropriate fee for uniforms provided by the dis
trict.
(3)

A district school board may require pupils who do

not provide appropriate towels for physical education classes
to pay a fee for use of towels provided by the district.
(4)

A district school board may require payment of

fees for the use of musical instruments owned or rented by
the district, the fee not to exceed the rental cost to the
district or the annual depreciation plus actual maintenance
cost of each instrument; except that children exempt from
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tuition under ORS 336.168 shall be loaned musical instruments
by the school district without charge.
(5) Subject to ORS 336.168, a district school board
may require payments of fees in any of the following:
(a)

In any program where the resultant product, in

excess of minimum course requirements and at the pupil's
option, becomes the personal property of the pupil.
(b)

Admission fees or charges for extracurricular

activities where pupil attendance is optional.
(c)

A security deposit conditioned on the return of

materials, supplies or equipment including athlotic equip
ment.
(d)

Items of personal use or products which a pupil

may purchase such as student publications, class rings,
annuals and graduation announcements.
(e) Field trips considered optional to a district's
regular school program.
(f)

Any authorized voluntary pupil health and accident

benefit plan.
(g)

As used in this subsection, "minimum course require

ments" means any product required to be produced to meet
the goals of the course.

(1975 'c. 508 § 1; 1977 c. 99 § 1;

1977 c. 815 g 3.)
336.168

When tuition not allowed under ORS 336.165;

hardship waiver.

(1) (a) Notwithstanding ORS 336.165, no
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district school board shall require tuition for courses not
part of the regular school program, except for driver instruc
tion, from a pupil who is a member of a low-income family in
an amount in excess of what the low-income family may receive
as money specifically to be used for payment of such tuition.
(b)

As used in this subsection, "low-income family"

means a family whose children qualify for free or reduced
price school meals under the federal lunch program, including
but not limited to the National School Lunch Act and the
Child Nutrition Act of 1966, and all their subsequent amend
ments.
(2)

A family that does not qualify under subsection

(1) of this section but believes the payment of school tui
tion is a severe hardship may request the district school
board to waive in whole or in part the payment of such
tuition.
(3)

Any parent or guardian who believes that payment

of any fee authorized under ORS 339.155 is a severe hard
ship may request the district school board to waive payment
of the fee and the board shall waive in whole or in part the
fee upon a finding of hardship.

Consideration shall be given

to any funds specifically available to the parent, guardian
or child for the payment of fees or other school expenses.
(4) No district school board shall impose or collect
fees authorized under ORS 339.155 from any student who is
a ward of a juvenile court or of the Children's Services
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Division unless funds are available therefor in the court's
or the division's budget.
(5) No district school board is required to waive any
fee imposed under paragraph (a) or (d) of subsection (5) of
ORS 339.155.

(1975 c. 508 § 2; 1977 c. 815 I 2)
Pennsylvania

§ 8-801.

Purchases; use in schools; rules and regulations

The board of school directors of each school district
shall purchase all necessary furniture, equipment, textbooks,
school supplies, and other appliances for the use of the public
schools, or any department thereof, in their respective dis
tricts, and furnish the same free of cost for use in the
schools of the district, subject to such rules and regula
tions regarding the use and safe-keeping thereof as the board
of school directors may adopt.

All furniture, equipment,

books, school supplies, and other appliances purchased by
the board of school directors of any school district, for
the use of the public schools therein, shall be purchased
in the manner provided in this act.

1949, March 10, P.L. 30,

art. VIII, § 801.
Rhode Island
16-23-2.

Loan of textbooks. — The school committee of

every community as the same is defined in § 16-7-16 shall
furnish upon request at the expense of such community,
textbooks in the fields of mathematics, science and modern
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foreign languages appearing on the published list of text
books recommended by the commissioner of education as pro
vided in i 16-1-9 of the general laws, as herein amended,
to all pupils of elementary and secondary school grades
resident in such community, said textbooks to be loaned to
such pupils free of charge, subject to such rules and regula
tions as to care and custody as the school committee may
prescribe.
Every such school committee shall also furnish at the
expense of such community all other textbooks and school
supplies used in the public schools of said community,
said other textbooks and supplies to be loaned to the pupils
of said public schools free of charge, subject to such rules
and regulations as to care and custody as the school committee
may prescribe.

School books removed from school use may be

distributed to pupils, and any textbook may become the pro
perty of a pupil who has completed the use ol it in school,
subject to rules and regulations prescribed by the school
committee.
South Carolina
§ 59-19-90.

General powers and duties of school trustees.

The board of trustees shall also:
(8)

Charge matriculation and incidental fees.

Charge

and collect matriculation and incidental fees from the pupils
when allowed by any special act of the General Assembly;
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§ 59-31-360.
The State Board of Education shall waive textbook rental
charges for grades one through twelve of the public schools,
to the end that basal textbooks adopted and approved by the
board for use in the public schools shall be supplied to
the school children of the State without charge.

Title

to books so provided shall remain in the State Board of
Education.

Each school district shall fully utilize all

books owned by it to effect the purposes of this section.
South Dakota
13-34-16.2.

State policy on education — Free book

loans to all persons aged five through nineteen — Neutrality.
It is declared to be the policy of this state that the common
good and general welfare of the state are promoted by an
educated and enlightened citizenry and, to assist in achiev
ing those goals and in accord with the child benefit doctrine,
there shall be loaned without charge to all persons ages
five through nineteen such nonsectarian textbooks and textrelated workbooks designed for individual use as are normally
furnished by the school boards of the several public school
districts of this state to the students enrolled in the
public schools of such respective districts.

It is further

declared to be the policy of this state that, in the loaning
of such materials to such persons, the state shall be
neutral to and between all such persons.
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Tennessee
49-1701.

Public schools free — Transfer of pupils. —

The public schools shall be free to all persons above the
age of six (6) years, or who will become six (6) years of
age during a school year and on or before December 31, 1965;
November 30, 1966; October 31, 1967; September 30, 1968; and
who is six (6) years of age on or before September 30th of
each year thereafter, residing within the state.

Local

boards of education shall be authorized in their discretion
to admit pupils from outside their respective local school
districts, and to arrange for the transfer of students
residing within said school districts to schools located
elsewhere; and to enter into agreements and arrangements
with other local boards of education for the admission or
transfer of pupils from one school system to another.

Where

a pupil meets the requirements of the state board of educa
tion for

transfer and/or admission purposes, as determined

by the state commissioner of education, such pupil may be
admitted by a local board of education, notwithstanding any
other provision or act to the contrary.

Such admissions and

transfers from one school system to another may be made
with or without transfer of school funds but only upon such
terms and conditions as may be agreed upon by the cognizant
boards of education, and approved by the state commissioner
of education.

No tuition or fee shall be charged by any

city or special school district except to pupils residing
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outside the city or special school district.

Tuition or

fees which may be charged to pupils residing outside the
city or special school district but within the county shall
not exceed per pupil, per annum, an amount equal to the amount
of funds actually raised and used for school purposes from
the city, or special school district sources during the
preceding school year, including tuition and fees, divided
by the number of pupils in average daily attendance in the
public schools of the city or special school district during
the preceding school year. (Acts 1925, ch. 115, i 19; Shan.
Supp., § 1487al41; Code 1932, § 2472; Acts 1957, ch. 9, § 1;
1965, ch. 239, § 1; 1965, ch. 303, § 1; 1968 (Adj. S.),
ch. 417, § 1; 1972 (Adj. S.), ch. 693, § 13; 1974 (Adj. S.),
ch. 654, §§ 79, 80.)
49-1719.

Books furnished children unable to procure

them. — If satisfactory proof is presented that any child
is unable to attend school as hereinbefore required because
he is not able to procure books, the local board of education
having charge of the school to which said child belongs shall
purchase said books out of the public school fund of the local
district and lend said books to said child under regulations
prescribed by said board during the term such books are
needed.

(Acts 1947, ch. 87, § 7; C. Supp. 1950, § 2442.7;

Acts 1974 (Adj. S.), ch. 654, § 98.)
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49-232.

Student activity fund — Regulations — Handling

and management — Accounting -- Bond. — The several schools
may, if authorized by the particular board of education
having jurisdiction over said school or schools, receive
funds for student activities as hereinafter provided, and
for events held at or in connection with the school, including
contracts with other schools for inter-school events and
funds derived from such sources shall be the property of the
respective schools; however, the board of education granting
said authorization, shall provide for its school system by
July 1, 1960, reasonable regulations, standards, procedures,
and an accounting manual covering the various phases of stu
dent body activity funds and other internal school funds
accounting, including, but not limited to:

the bonding of

those who are responsible for handling the funds; the proper
handling of cash receipts, the making of deposits, the
management of funds, the expenditures of funds and the
accounting for funds; the auditing of funds; the making of
financial reports; the carrying of necessary insurance; the
use of proper business and accounting forms; the collection
of state and federal taxes; the purchase of supplies and
equipment; the powers and responsibilities of the principal
of the school in connection with the handling of student
body activity funds and other internal school funds; the
preparation of a student body activity fund budget and the
budgetary control of expenditures; and ways and means of
evaluating and improving all phases of student body financial
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activities, and the handling of other internal school funds
in accordance with accounting practices and procedures as
are generally recognized in public school systems; provided
that the school shall not require any student to pay a fee
to the school for any purpose, except as authorized by the
board of education, and provided further that no fees or
tuitions shall be required of any student as a condition
to attending the public school, or using its equipment while
receiving educational training.

The principal of each school

shall have the duty of instituting and following the reason
able regulations, standards, procedures, and the accounting
manual adopted by the board of education having jurisdiction
over the school, and the principal shall be liable to account
for the safekeeping and handling of all funds of every
character raised by student activities, school services, and
school events, irrespective of the sources of such funds,
or the purpose for which they were raised.
Texas
§ 20.53.
(a)

Authority to Charge Fees
A school board is authorized to require payment of

fees in the following areas:
(1)

in any program where the resultant product

in excess of minimum requirements and at the pupil's
option becomes the personal property of the pupil, not
to exceed cost of materials;
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(2)

membership dues in student organizations or

clubs and admission fees or charges for attending extra
curricular activities when membership or attendance
is voluntary;
(3)

a security deposit for the return of mate

rials, supplies, or equipment;
(4)

personal physical education and athletic

equipment and apparel, although any pupil may provide
his or her own if it meets reasonable requirements and
standards relating to health and safety established by
the school board;
(5)

items of personal use or products which a

student may purchase at his or her own option such
as student publications, class rings, annuals, and
graduation announcements;
(6) fees specifically permitted by any other
statute;
(7)

any authorized voluntary student health and

accident benefit plan;
(8)

a reasonable fee not to exceed the actual

annual maintenance cost for the use of musical instru
ments and uniforms owned or rented by the district;
(9) items of personal apparel which become the
property of the student and which are used in extra
curricular activities;
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(10)

parking fees and fees for identification cards;

(11)

driver training courses, provided that such

fees shall not exceed the difference between the average
statewide cost per student in the programs for the prior
school year or the actual district cost per student in
such programs for the current school year, whichever is
less, and the payment per student from state funds for
such programs; or
(12)

courses offered for credit where the activity

necessitates the use of facilities not available on the
school premises, and participation in the course is
optional on the part of the student.
(b)

A school board is not authorized to charge fees in

the following areas:
(1) textbooks, workbooks, laboratory supplies,
or other supplies necessary for participation in any
instructional course except as authorized under this
code;
(2) field trips which are required as a part of
a basic education program or course;
(3)

any specific form of dress necessary for any

required educational program or diplomas;
(4) instructional costs for necessary school
personnel employed in any course or educational pro
gram for graduation;
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(5)

library books required to be utilized for any

educational course or program, except that fines may be
assessed for lost, damaged, or overdue books;
(6)

admission fees, dues, or fees for any activity

the pupil is required to attend as a prerequisite to
graduation;
(7)

any admission or examination cost for any

required educational course or program; or
•

(8)

lockers.

(c) The State Board of Education pursuant to adminis
trative procedures and consistent with the general policy
of this state shall have the power to specify further
authorized and prohibited fees and to adopt rules and regula
tions for the purposes of such policies.
(d)

Students may be required to furnish personal or

consumable items including pencils, paper, pens, erasers, and
notebooks.
(e) This section does not preclude the operation of
a school store wherein pupils may purchase school supplies
and materials.
(f)

A school district shall adopt reasonable proce

dures for waiving a deposit or fee if a pupil and his
or her parent or guardian is unable to pay it.

This policy

shall be posted in a central location in each school facility,
in the school policy manual, and in the student handbook.
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(g) This section shall not be construed to prohibit
a school board from charging reasonable fees for goods and
services provided in connection with any postsecondary in
structional program, including but not limited to vocationaltechnical, adult, veterans, continuing education, community
services, evening school, and general educational develop
ment programs.
(Acts 1977, 65th Leg., 1st C.S., p. 34, ch. 1, § 17, eff.
Sept. 1, 1977.)
Utah
53-7-21 (8, e)

Funds expended for textbooks and laboratory

fees shall be used to supply to pupils in the several grades
and departments free of charge textbooks and laboratory
materials used by the pupils.

Boards of education may

sell to pupils in grades 9 through 12 at cost all supplies
used by the pupils.
Vermont
§ 3743.

Textbooks, appliances and supplies

The board shall select and provide all textbooks,
appliances and supplies required for use in the elementary
schools and the textbooks required for use in the secondary
schools in the town district which shall be paid for by the
district.

The selection of textbooks, appliances and supplies

shall be subject to the approval of the superintendent of the
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schools of the district.

The board shall provide nonresi

dent pupils attending the schools with the necessary text
books, appliances and supplies under the regulations the
board of education shall prescribe.

The board of school

directors with the superintendent shall make the rules and
regulations it deems proper for the care and custody of all
textbooks, appliances and supplies.
Virginia
§ 22.1-251.

Free textbooks, etc., for eligible children.

— Each school board shall provide, free of charge, such text
books and workbooks required for courses of instruction for
each child attending public schools whose parent or guardian
is financially unable to furnish them.

Children who are

receiving public assistance in the form of aid to dependent
children, general relief, supplemental security income or
foster care shall be deemed eligible for the purposes of this
section.

In systems providing free textbooks, the cost of

furnishing such textbooks and workbooks may be paid from
school operating funds or the textbook fund or such other
funds as are available.

In systems operating textbook

rental systems, school boards shall waive rental fees or,
in their discretion, may reimburse the textbook rental
fund from school operating funds.

(Code 1950, §§ 22-72,

22-97; 1954, cc. 289, 291; 1956, Ex. Sess., c. 60; 1959,
Ex. Sess., c. 79, § 1; 1966, c. 691; 1968, c. 501; 1970,
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c. 71; 1971, Ex. Sess., c. 161; 1972, c. 511; 1975, cc. 308,
328; 1989, c. 559.)
§ 22.1-6.

Permitted fees and charges. — Except as

provided in this title or as permitted by regulation of the
Board of Education, no fees or charges may be levied on any
pupil by any school board.

No pupil's scholastic report

card or diploma shall be withheld because of nonpayment
of any such fee or charge. (Code 1950, §§ 22-197, 22-198,
22-199; 1977, c. 204; 1980, c. 559.)
Washington
28A.58.080

Summer and/or other student vacation period
programs — Authorized — Tuition and fees

Every school district board of directors is authorized
to establish and operate summer and/or other student vaca
tion period programs and to assess such tuition and special
fees as it deems necessary to offset the maintenance and
operation costs of such programs in whole or part.

A

summer and/or other student vacation period program may
consist of such courses and activities as the school board
shall determine to be appropriate:

Provided, that such

courses and activities shall not conflict with the pro
visions of RCW 28A.04.120, as now or hereafter amended.
Attendance shall be voluntary.

(Added by Laws 1st Ex

Sess 1974 ch 161 § 1, effective April 29, 1974.)
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28A.58.113

Fees for optional noncredit extracurricular
events — Disposition

The board of directors of any common school district
may establish and collect a fee from students and nonstudents as a condition to their attendance at any optional
noncredit extracurricular event of the district which is
of a cultural, social, recreational, or athletic nature:
Provided, That in so establishing such fee or fees, the
district shall adopt regulations for waiving and reducing
such fees in the cases of those students whose families, by
reason of their low income, would have difficulty in paying
the entire amount of such fees and may likewise waive or
reduce such fees for nonstudents of the age of sixty-five
or over who, by reason of their low income, would have
difficulty in paying the entire amount of such fees.

An

optional comprehensive fee may be established and collected
for any combination or all of such events or, in the alter
native, a fee may be established and collected as a condition
to attendance at any single event.

Fees collected pursuant

to this section shall be deposited in the associated student
body program fund of the school district, and may be expended
to defray the costs of optional non-credit extracurricular
events of such a cultural, social, recreational, or athletic
nature, or to otherwise support the activities and programs
of associated student bodies.

(Added by Laws 1st Ex Sess

1975 ch 284 § 1; Amended by Laws 1st Ex Sess 1977 ch 170 § 1.)
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West Virginia
18-5-21(a)

The board of education of every county shall

provide the textbooks to be used in the free schools for
the pupils whose parents, in the judgment of the board,
are unable to provide the same; such textbooks shall be
those adopted by the state board of education.
Wisconsin
§ 118.03 Textbooks
(I) (a)

The school board shall adopt all the text

books necessary for use in the schools under its charge.
The list of the adopted books shall be filed with the
school district clerk.
(b) The school board may purchase textbooks and sell
them to the pupils at cost or it may designate agents of
the school district to sell the textbooks to the pupils.
The agents, at stated times, shall make settlement with
the school district for books sold.

The agents may add

a selling commission which shall not exceed 10% of the
net price.
§ 120.12
(II)

Indigent children.

Provide books and school

supplies for indigent children residing in the school
district.
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Wyoming
§ 21.1-181.

Board of trustees to purchase and lend to

pupils; responsibilities of pupils; sale of surplus. — (a)
The board of trustees of each school district within the
state shall purchase all textbooks necessary to the opera
tion of the schools under its jurisdiction.

Each school

board may in addition purchase such supplies as it deems
necessary.

Such textbooks and supplies shall be held as the

property of the district and shall be loaned to pupils free
of any charge; provided, the pupils shall be held responsible
for damage to, loss of, or failure to return such books
and supplies except those that by their nature are expended
during the course of study.
(b) The board may sell to any pupil or parent, at its
cost, any surplus books or supplies it has purchased and
which such pupil or parent desires to purchase for his own
use.

