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Franklin, Charles L. A Historical and Legal Anaiysis of
the Role of the North Carolina Public School Principal
in Relation to Pupil Transportation (1983)
Directed by: Dr. Joseph E. Bryson. Pp. 197

The major purpuse of this study was to provide legal
guidelines for the North Carclina public school principal
concerning the administration of pupil transportation.
Relevant case studies from 1911, when the state transpor-
tation law was enacted, until today were selected and re-~
viewed.

The basic reseavrch techniques of this historical
study were to examine and analyze legal references con-
cerning school principalship and pupil transportatiomn.

For related topics, a search was made of Dissertation Ab-

stracts; journal articles were located through use of such

sources as Reader's Guide to Periodical Literature, Educa-

tion Index, and the Index to legal Periodicals. Federal

and state court cases related to the topic were located

through use of the Corpus Juris Secundum, American Juris-

prudeuce, the National Reporter System, and the American

Digest System.

This study sought to provide principals with guide-
lines concerning major court rulings in the {ollowing areas:
statutory and legal responsibilities of principals with

regard to pupil transportation, tort liability, legal duties



and responsibilities of bus drivers, legal rights and re-
sponsibilities of schcocl bus passengers, rights of the
handicapped in vegard to pupil transportation, and judicial
guidelines for the principal to follow when using school
buses for athletic and extracurricular activities.

Among ithe crnclusionsuot this study were the following:

1. Local school districts, through delegated powers
from the state legislature, carry the major responsibility
for day-to~day operation of the schools in North Carolina.

2. Tort actions, primarily involving pupil injuries
resulting from alleged negligence on the part of the public
school principal, have heen and will continue to be the
basis for extensive litigation.

3. Due process requirements for students accused of
a violation of school rules are clearly established by the
United States Supreme Court.

4. The North (arolina Industrial Commissiori, estab-
lished ir 1%51 to hear and try cases resulting from the
pupil transportation system, is doing a commendable job.

5. For many vears, North Carolina has operated one
of the most efficient and eceonomically sound pupil transpor-
tation program¢ in the natiorm.

6. All North Carolina public school principals are
respensible for pupil transportation and with over 12,000
buses on the road daily should acguaint themselves with the

state transportation laws.
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CHAPTER 1
INTRODUCTION

A long accepted principle of the American people has
been to place within the reach of every child the oppor-
tunity for an education. While education has traditionally
been valued by most Americans, providing an educational
setting for children has not always been a practical matter.
Although many years most children have lived within walking
distance of small, local schools, other children's domiciles
are so widelw dispersed that some form of transportation
must be provided.

The earliest record of students being transported to
school, usually at private expense, was in 1840. In 1869,
children in Massachusetts were brought to school in horse-
drawn carts and carriages paid for by school funds. Thus
pupil transportation was recognized for the first time as
"a legitimate part of the community's tax progx'am.”1 With
the advent of the automobile and good roads, school con-
sclidation received a tremendous impetus, and within a few

years the automobile had largely supplanted the horse-

1 . . .

Rue Lyell Johns, State aud Local Administration of
Schioel Transportation (New Yerk: Columbia University,
1928), p. 2.




drawn pupil transportation vehicle. In 1966 over fifteen
million pupils in America were driven to and from school
each day, and more than $787,000,000 was spent for this
purpose.2 The schocl transportation system has continued

to grow. GStatistics indicate that during the school year
1977-1978, 21.7 million, or 34 percent of all pupils ir
attendance, were transported to school daily at public ex-
pense. Some 380,000 school buses and other vehicles were
involved in this enterprise, with an annual mileage of three
million miles.

As long as 2 narrow and limited schooling was the
norm for public education, the state discharged this re-
sponsibility primarily through the establishmént of small
schools usually within walking distance of most pupils.

In recent years, however, demands for broader academic
programs have necessitated the comnsolidation of small, local
schools into larger schools. The end result has been a
larger pupil transpoertation pregram.

In North €Carolina, as in other states, pupil trans-
portation began rather sporadically in isolated areas

with the local governmental officials assuming the re-

2'U.S,, Department bf Health, Education and Welfare,
Statistics of State School Systems, 1965-66 by Clayton D.

Hutchins and Richard H. Barr (WthlngLon, D.C. U.s.
Geovernment Printing Office, 1968), p. 62.
3,

U.S., Department oi Health, Fducation and Welfare,

National Center for Education Staflbthu, Digest of

Education Statistics (Washingtoen, D.C.: U.S. Government
rinting Qffice, 1980).
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sponsibility for providing it. North Carcolina first per-
mitted the use of public funds to pay the costs of trans-
porting students to school in 1911.4 Sincz then, such
transportation has become a major enterprise of the educa-
tional process. By 1980-81, 12,622 school buses were
transporting 721,703 pupils daily in Nor:th Carolina‘5

The pupil tramsportation system of North Carolina
is controlled entirely by statutory enactments. The State
Board of Education, through the Controller and Division of
Transportation, prepares budgets, requests legislative ap-
propriations, and allocates funds on a fair and equitable
basis to the various school administrative units. These
allocations are based on needs identified through studies
by the State Board.6

Each county and city board of education is authorized
to acquire, own, and operate buses for the transportation
of persons enrolled in, as well as employed by, the public
schocls.

The school superintendent, under law, is responsible

for general supervision over pupil transportation within the

U.S., Department of Interior, Bureau of Educaticn,
Comsolidation of Schools and Transportation of Pupils by
J. F. Abel, Bulletin No. 41 (Washington, D.C.: U.S. Govern-
ment Printing Office, 1932), p. 22.

5North Carolina, Department of Transportation, Pupil
Transportatiocn Manual (Raleigh: Division of Transportation,
1982), Foreword.'

6 e A Y . . e
North Carolina, General Statutes, 8 115C--240(e).
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administrative unit. Subject to the approval of the school
board, the superintendent of each unit, by statute, has the
responsibilitcy of assigning the buses owned by the adminis-
trative ﬁnit tc the individual schools of the unit.7 Uporn
receiving the buses, the principal assumes responsibility
for providing the proper supervision of school buses.8

Each board must use transportation funds appropriated
to it'by the State Board of Education for the purpose of
maintaining and operating school buses in accordance with
the law and for no other purpoées. County and city boards
of education, through administrative officials, assign
buses to the various schools, supervise the use and operation
of buses, and arrange for inspection every thirty days.
Local boards of education also keep records of transporta-
tion operations and make yearly reports to the State Board
of Educatian.9

The cost of the schocl bus fleet is met through both
local and state funds. School buses are purchased initially
with local funds, and the title of each bus is vested in

. . 10 R
the iocal school board. The numbey of buses a school

“1bid., § 115C-240.

N

81bid., & 1150-5
g

3.

Ibid., & 115C-240(e).

10tbid.



district will own and operate is strictiy a local decision.11

However, once acquired, all buses, to the extent authorized
by the laws providing for state aid to school transportation,
are operated and maintained at state expense and are re-
placed by the state when damaged, destroyed, or worn out.
The criteria by which damaged buses are repaired and old
buses replaéed'are established by State Board of Education
policy.12 The state also provides funds for the salaries
of mechanics and drivers. The only other local expense in
school transportation is that of erecting and maintaining
storége and maintenance buildings, for which funds must be
provided by the tax-levying authorities (the county com-

missioners) in the school units' capital-outlay budgets.13

Statement of the Problem

Currently, the responsibility for supervising the
vastly complex system of pupil transportation falls upon

public school principals. However, the achievement of a

1*Ibid., 8 115C-241. Prior to 1955 ail school buses
were owned by the State and assigned to local units by the
State Board. When the transportation laws were rewritten
to their present form, title to the buses was transferred
to the units in which they were operated. These buses con-
stituted the original fleets owned by the administrative
units.

121hid., 8 1150-249(c),(f).

131pid., 8 1150-249(e).



well-organized and supervised pupil transportation program,
while minimizing transportation problems, often.detracts
from the principal's primary role as educator. Moreover,
principals have received littie or no training in this
area.

The general objective of this study, therefore, is to
provide legal guideiirnies for public scheool principals to
help them respond more readiliy to the demands of a student
transportation program, and thus making the system more ef-
ficient and effective.

School buses are the primary means of getting to and
from the public schoels for sixty-eight percent of the pub-

14 The

lic school children in the state of North Carolina.
purpose of the school bus transportation system is to pro-
vide every eligible student safe, prompt, and economical
transportation to end from school each day.

Laws governing pupil transportatiocn in North Carolina
place the responsibility for administering the pupil trans-
portation system in the hands of local school cfficials.
The school principal ultimately becomes the focus of
authority, both statutory and policy, in administering the

transpertaticon system. Morecover, the principal must answer

to many different people. including the superintendent,

/
14North Carolina, State Roard of Education, Division
of Transportation, Summary of School Transportation
Statistical Data., 1978-76 (Raleigh, 1979).




the supervisor of transportation, the bus drivers, and the
gensral public, and attempt to please them all.

By statute the public school principal is ra2sponsible
for assigning pupils, choosing routes, and arranging bus
repairs. Although every local educational agency has a
transportation supervisor and large svstems have route super-
visors as well, the duty of supervising the work of all
persons involved in the transportation of students rests
primarily with the principal.

The continuous need for improvement in pupil transpor-
tation places additional responsibility on the public school
principal. A more specific objective of this study will be
to identify problem areas in pupil transporiation and to
provide legal guidelines to help simplify or alleviate
these problems. Because of the ever-present possibility of
pupil injury or death, the principal's responsibilities for
transportation are sevious as well as complex. Frequently,
the principal is poorly prepared for this task. This study
may be significant in that the material presented here may
be of value to public schoel principals as well as to
superintendents, board members, transportation supervisors,
and teachers who are involved in administering the bus

transportation system in North Carolina.



In order to develop guidelines, it was necessary to
examine and analyze judicial decisions which affect the
principal’'s administration of pupil transportation. To
this end, several key questions were framed, as fcllows:

1. What are the statutory and legal responsibilities
of principals with regard to pupil transportation?

2. What are the guidelines and procedures that a
principal should use in selecting bus drivers?

3. What guidelines will enable principals to avoid
"tort liability"?

4. What are the legal duties and responsibilities
of school bus drivers?

5. What are the legal responsibilities of bus
passengers, as wall as their legal rights?

6. What are the established procedures school
principals have at their disposal that enable them to
ensure the safety of pupils on the buses?

7. Whet zre the rights of the handicapped student
regarding pupil transportation?

8. What guidelires enable principals to use school

buses for athletic and extra-curricular activities?



Methods and Procedures

The basic technigques employed in this historical re-
search study were to examine and analyze legal references
conceining school principalship and pupil transportation.
In ocrder to determine whether a need exists for such re-

search, a search was made of Dissertation Abstracts for

related topics. Journal articles related to the topic were

located through use of such sources as Reader's Guide to

Periodical Literature, Education Index, and the Index to

Legal Periodicals.

General research summaries were obtained from the

Encyclopedia of Educational Research and a number of bocks

en school law; additionally, a review of related literature
was obtained through a computer search from the Educational
Resources Information Center (ERIC).

Federal and state court cases related tc the topic

were located in the Corpus Juris Secundum, American Juris-

Digest System. Recent court cases were examined in the

1980 and 1981 issues of the NOLPE School Law Reporter. All

of the cases were read and categorized according to the
subject areas being reported.

Qther information was cbtained from Usniversity of
North Carolina Institute of Government materials, Phi Delta

Kappa fastbacxs, School Law Bulletins, Sports and the
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Courts quarterlies, and from Workshop Materials on the

Impact of Current l.egal Aciion on Educating Handicapped

Children.

Definition of Terms

For the purpose of this study, the following selected
terms are defined:

Constitution~~A body of precepts which precvides

a framework of law within which orderly govern-
mental processes may operate. The consizitutions
of this country are characterized by their pro-
visions for securing fundamental personal,
property and political vights. One of the primary
precepts embodied in a constitution is the pro-
vision for authorized modification of the dccument.
Experience in human and governmental relations
teaches that to be effective a constitution must
be flexible and provide for systematic change
processes.

Due Process—-A constitutional restriction on
governmental action, stated as a guarantee against
State action in the Fourteenth Amendment to the
United States Comnstitution, and as a guarantee
against Federal action in the Fifth Amendment:

". . . nor (shall any person) be deprived of life,
liberty or property without due process of law."
Due process has two meanings for lawyers. In

one sense it is often called ''procedural due
process,'" and serves as a guarantee that the

basic elements of fair trial will be preserved

in criminal cases and in administrative procedures.
In another sense, it is referred to as "substantive
due process.'' In this sense it is a guarantee

that if a state or Federal government imposes

15Kern Alexander, Ray Corns, and Walter McCann,
Public School Law: Cases and Materials (St. Paul. Minn.:
West Publishing Co., 1969), p. 1.
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burdens upon property or liberty or life through
its regulatory or 'police power,' the Federal
courts will be available to pass upon the fair-
ness of these restrictions in light of the social
need for the action taken.l

Fourteenth Amendment---An amendment to the U.S.
Constitution which states that all persons born

or naturalized in the United States, and subject

to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside.
No State.shall make or enforce any law which shall
abridge the privileges or immunities of citizens

of the United States; nor shall any State deprive
any person of life, liberty, or property, without
due process of law; nor deny to any person within 5
its jurisdiction the equal protection of the laws.!/

Statute-—An act of the legislative department of
government expressing its will and constituting
a law of the state. Statute is a word derived
from the Latin term statutum, which means, "it
is decided.'" Statutes, in our American form of
government, are the most viable and effective
means of making new law or changing old law.
Statutes enacted at the state or federal level
may either react to custom or forge ahead and
establish law which shapes the future of the

citizenry.18

Tort Liabilitv--The object and function of laws
is the protection of legal rights. But che
correlative of right is duty. Where a duty
exists between citizens, defined by the gsneral
law, and thet duty is breached, a civil cause
of action arises.

The name given to such a breach of duty
is tort, a French word meaning "wrong," which
many centuries ago came into ithe English legal

16 .
R. E. Phay, School lLaw: Cases and Materials
(Chapel Hill: University of North Carolina Institute of
Government, 1278).

17, . .- ) A
) E. Edmuncd Reutter, Jr., and Robert R. Hamilton,
The Law of Public Education, 2nd ed. (Mineola, New York:
The Foundation Press, Inc., 1975), p. 5.

laAlexander et al., p. 3.




lexicon to define that whole area of the law
which has to do with the redress of civil wrong,
i.e., those acts committed in breach of a duty
which one man owes to another. The object of

the law of torts may be said to be the protection
of each individual in the community from ag-
gressiocns by his fellow men in respect to his
person, his reputation and his property. The
redress provided is usually, but not always, by
compensation in money.l1S

Design of the Study

The remainder of this study is divided into four
parts. Chapter IIl. reviews literature felated to the his-
tory of pupil transportation and contiguous educational
process. Beginning with the early colonial conceptualiza-
tion, the chapter concludes with the role that transportation
plays in the present educational prccess in North Carolina.

Chapter III will examine the legal relationship
between the principal and pupil transportation. By statute
the principal is responsible for assigning pupils to buses,
for establishing the bus routes, and for continuous re-
porting on the capabilities or defects in the buses. Al-
though every school district has a transpcrtation super-
visor and larger school districts have bus route super-
visors as well, the principal, nevertheless, retains the
duty to supervise closely the work cf persons to whom state

statutes have mandated duties.

] _

*gPhilip Francis, Protection Through the Law, 2nd ed.
(Dobbs Ferry, New York: Oceana Publications, Inc., 1978),
S

temt
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Chapter IV contains an historical narrative of
ma jor legal issues relating to the principal and school
transportation in five areas: (1) pupil transpcrtation and
tort liability; (2) transportation and due process; (3)
transportation of the handicapped; (4) transportation and
pupil control; and (5) transportation for auxiliary
activities. '

The fifth and concluding chapter of the study con-
tains a summary of the information obtained from review of
the literature and from anaiysis of selected court cases.
The questiouns asked in the introductory part of the study
are reviewed and answered. Finally, recommendations are

made for formulation of legally acceptable policies con-

cerning the principal.



CHAPTER 11
REVIEW OF THE LITERATURE
Overview

Pupil transportation at the expeunse of the public was
practically uﬁheard of in most communities in the United States
in 1910. In the seven decades since that time it has grown
so rapidly that it has become one of the most important of
the auxiliary services of the schools. The earliest vehicles
used in pupil transportation were, for the most part, horse-
drawn wagons or carriages. In fact, prior to 1910, the vol-
ume of pupil transportation was small, but thereafter, motor
vehicles came into use in pupil transportation.

The only people involved in planning for transportation
in the early history »f pupil transportation were the trans-
portation contractor and the schocl administrator or board
member who represented the schocl in making the contract. Af-
ter the contract was signed, most school people probably felt
that transporting the children was a matter between the con-
tractor and the pupils or parents. Today it is a widely ac-
cepted concept that pupil transportation is an essential, ia-

tegral part of the school program and just as much a part of the
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responsibility of the public school principal as is the
instructicnal program or the providing of adequate school
plant facilities.

This chapter attempts to ﬁrovide an historical per--
spective of pupil transportation. The development of the
motor vehicle with the resultant construction of'good high-
ways made possible extensive transportation of school pupils.
Pupil transportation, in turn, has made possible the rapid
increase in the consolidation of school attendance areas.
In many cases the consolidation of administrative units has
preceded or accompanied the consolidation of attendance
areas.

Historical Perspectives of Pupil Transportation
and Consolidation

From the earliest days of the mation until shortly
after the close of the War between the States, transporta-
tion facilities were decidedly limited. The child who lived
more than walking distance from school journeyed to and
from schoel by whatever means his family or his neighbors
could provide. In the main, transportation meant a long
an¢ tedious ride in a wagon which was provided by some
family in the neighborhood. In many instances, the child
mounted a horse and rode te school; in other instances, a
canoe or rowboat served as a means of travel. Pupil trans-

portation, on the whole, during this period was on a pri-
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vate basis, and the family, rather than some governmental
unit, assumad the responsibility for providing the neces-
sary facilities.

The history of pupil transportation is interwoven
with the history of the consolidation of small schools into
larger units. Although it is difficult to say just when
and where consolidation began, it is probably true that
from earliest times, some schools were abandoned for the
sake of economy and efficiency and ths children sent to
neighboring districts.

The idea of consolidation, however, is believed to
have originated in cities and in the more densely populated
towns, usually under special laws or acts of incorporation.
After several cities established consclidated schools, these
schools become a pattern for other cities in the state and
for the more progressive rural communities. According to
Louis Rapeer's study, the following schcols and localities
represent tire first attempts to consolidate and provide
pupil transportation:

Quincy, Massachusetts: The first children to be

transported at public expense under the Act of

1869 were in the town of Quincy. !'There in 1874

a schoel with lsss than a dozen children was

closed and the pupils carried to another one-

teacher school, the union making a school not too

large for one teacher. The district abandoning

its school, after paying tuition and transporta-

tion expenses, found that its outlay was less

than the amount which would have been reguired
to maintain the old schcool.”




The Montague Consclidated School, Massachusetts:
In 1875, this school, which represented the first
consolidation for the definite purpose of secur-
ing better educational opportunities was es-
tablished. The Montague School was organized to
serve an area previously served by three district
scheools, and the pupils were transported at pub-
iic expense. The building was of brick and was
centrally located.

Concord, Massachusetts: In 1879, the second con-
solidated schocl to be established was erected at
Concord, Massachusetts. This centraliy located
building replaced severai one-teacher schools

and served an area of twenty-five square miles.!

The fifteen-year period from 1910~i925 saw tremendous
growth in both consolidation and transportation as indicated
by Table 1. By 1913, all of the forty-eight states had
passed some type of consolidation law, and six years later
all had legislation regulating the transportation of pupils
at pupil expense. In 1883 North Carolina passed a consoli-
dation law, which created county boards of education with
power to divide counties into districts, thus decreasing
the number of small schools within their borders. Then in
1911, the North Carolira legislature passed a transportation
law which read as follows:

Upon the consclidation of two or more school
districts into one by the county board of educa-

tion; the said county board of education is

authorized and empowered to make provision for

the transportation eof pupils to said consolidated
-school district that reside too far from the

_ 1M.C.S. Noble., Jr., Pupil Transportation in the
United States (Scranton, Pennsylvania: International
Textbook Cc., 1940), pp. 34-35.




TABLE 1

FIRST TRANSPORTATION LAW AND FIRST CONSOLIDATION LAW:
YTEAR OF ENACTMENT FOR ALL STATES

Year of First Year of First
Transpcrtation Consolidation
State ) Law Law
Alabama 1915 1510
Alaska 1833 1933
Arizona 1912 1907
Arkansas 1911 1911
California 1901 1901
Colorado 1909 1909
Connecticutt 1893 1839
Delaware 1919 R 1861
Florida 1886 1889
Hawaii 1919 1916
GCeorgia 1911 1911
Idaho 1913 1900
Illinois 1911 1905
Indiana 1899 1873
Iowa 1897 1873
Kansas 1899 1897
Kentucky 1912 1908
Louisiana 1916 1902
Maine 1880 1854
Maryland 1904 1904
Massachusetts 1869 1839
Michigan 1903 1843
Minnesota 1901 1901
Misgissippi 1910 _ 1910
Missouri 1307 1901
Montana 1903 1913
Nebraska 18497 1889
Nevada 1915 1913
New Hampshire 18665 1857

New Jersey 1895 1886



TABLE 1 (Contiriued)

19

Year of First

Transportation

Year

of First
Consolidation

State Law Law
New Mexico 1917 1907
New York 1896 1853
North Carolina 1911 1885
North Dakota 1899 1896
Chio 1894 1347
Oklahoma 1905 1803
Oregon 1903 1903
Pennsylvania 1897 1901
Rhode Island 1898 1898
South Carolina 1912 18%6
South Dakota 1899 1913
Tennessee 1913 1903
Texas 1615 1893
Utah 1905 1896
Vermont 1876 1844
Virginia 1903 1303
Washington 19C1 1890
West Virginia 19068 1903
Wisconsin 1897 1856

161¢ 1613

Wyomivig

Sourc

es: United
of Education,
tion of Pup119

Scates,

\washlngton, D.C.:

pp. 21-22.
to the table.

by J. F.

Sources:

Bulletin No.

41

Number 126.

Department of the Interior, Bureau
Consolidation of Schools and Transworta-
Abel,
Government Printing Office, 1923),
Information for Alaska and Hawaii was added
Alaska, Compiled Laws of
Alaska (1933), Chapter 26 and Hawaii, Laws Of the
szvltvtz of Hawaii (1919),



schoolhouse to attend without transportation,

and to pay for the same out of the apportionment

to said consolidated district: PROVIDED, that

the daily cost of transportation per pupil shall

not exceed the daily cost per pupil of providing

a separate school in a separate district for said

pupil5.2

About 23 million children were transported to and
from school in 1977, an increase of 22 million since 1925,
when the majority of pupil transportation involved small
rural schools. With the improvement of highways and motor
vehicles by 1982, transportation was mainly to consolidated
schools. Safety of pupils on streets and highways has be-
come a major factor in the transportation to school of 54
percent of the elementary and secondary pupils that attend

~

public schoels in the United States‘j

Constitutional and Statutory Authority
tor Puplli Transportation

Notwithstanding, no state constitution specifically
refers to pupil transportation; consequently, state action
is primarily the responsivilitcy of state legisiatures. The
Constitution of the United States is the basic law cf the
land. All statutes passed by Congress or the state legis-
latures, ordinances of local government units, and rules and

regulations of boards of education are subject to the pro-

2North Carclina, Session Laws of the State Qf North
Carolina (1911), Chapter 135, Section 1(a) (hereafter

refterred to as Session Laws).

3Nat
78

onal Center for Educational Statistics, Digest
(1977-197 ,

p. 41,

i
)
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visions of the Constitution of the United States. The Con-
stitution covers a wide area ot powers, dgties, and limita-
tions, but at no point does it refer expressly to education.
Thus, education becomes a state function under the Tenth
Amendment, which provides:

The powers not delegated to the United States

by the Constitution, nor prohibited by it to ths

States, are reserved to the States respectively,

or .o the people.

In an exhaustive study, Campbell compiled all of the
state constitutional provisions for the establishment and
support of the public school system (see Appendix A).4

In 1869, the legislature of Massachusetts passed the
following.act which authorized local communities to tax

themselves for the transportation of pupils:

An Act relating to the Conveying of Children
to and from the Public Schools. Be it enacted, &d.,
as follows:

Sect. 1. Any town in this Commonwealth may
raise by taxaticn or otherwise, an appropriate
money to be expended by the school committee in
their discretion, in providing for the conveyance
of pupils to and from the public schools.

Sect. 2. This act shall take effect upon its
passage. (Approved April 1, 1869).

L

4Olan Kenneth Campbeall, "An Analysis of Provisions of
State Constitutions Affecting Support of Public Schools.”
unpublished Ed.D. Dissertation, Duke University, 1954,
pp. 23-31.

“Massachusetts, Board of Education, Thirty-third
Annual Report of the Secretary of the Board of Education
(Boston: Wright and Potter, 1570), p. 107.




Ree L. Johns pointed out in his article that this act
gains importance becauss it establishes pupil transportation
as "a legitimate part of the community's tax program.”b
Thus, 1869 may be taken as the year in which pupil transpor-
tation began tc be regarded as a public rather than a pri-~
vate responsibiliity.

This contept spread and at the present time all fifty
states have statutory provisions which place the transporta-
tion of pupils by public support upon either a permissive
or a mandatory basis.

Transportation was not always thought of as an implied
function of the legislature. In 1907, an Indiana parent
found he could not compel the schocl board to furnish edu-
cational facilities for his son or to transport him to a

: 7 - . o
school. In 1910 an Illinois court tuled that:
Issuing of orders for wagons and the hauling

of children and paying them out of the money in

the building fund was a misapplication of the

monevs in the funds. . . . The officers of the

school district do not have unlimited power. The

directors have only powers which are expressly

granted them and such implied powers as are

necessary to carry_into effect the express powers
delegated to thiem.®

°Roe Lyell Jobns, State and Local Administration of
School Transportation (New York: Columbia University,
1928), p. 2.

7

State ex rel. Board v. Jackson, 168 Ind. 384 (1907).
Z5(‘43’.115 v. *chool Directors, 154 ILll. App. 119 (1910).



23

b}

In the earliest cases, statutes in Arkansa59 and
Iowal0 ware upheld which gave powers to a consolidated
district to transpcort children of the distyict. In 1930, a
Kansas case broke with traditicn and allowed a local board
of education, without specific legislative authority, the
right to transpert a Negro pupil under an act creating new
districts for community high schools.ll Robert R. Hamilton,
in 1938, classified state statutes on pupil transportation
into these five distinguishing types:

1. Permit transportation by local boards of education.

2. Permit transportation in consolidated districts
only.

3. Mandate transportation in some districts and
permit it in others.

4. Mendate transportation for some districts with
no provision for others.

5. Permit transportation in all districts when it
is more economical to tramsport puggls than
maintain schools near their homes.l2

9Arkansas, Kirby and Castle Digest, sac. 9417 (1916).

106 hmidt v. Blair, 202 Towa 1, 213 N.W. 593 (1927).

lFoster v. Board of Education of the City of Topeka,
131 Kan. 160, 28% P. 959 (1930).
12Robert R. Hamilton, Selected Legal Problems in
Providing Federal Aid for Education (Washington, D.C.:
Office of Education, 1938), p. 59.
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Although express authorization is generally necessary
before school authorities may provide transportation, the
power may be implied from general authority for compulsory

13

attendance. In an 1894 case, however, the Illinois court

held that no such authority to transport pupils cculd be
implied.14

Financial support for pupil transportation was pro-
moted * by, popular will and implemented through state and
local educational leadership. School transportation has
come to be an indispensable service for universal quality
education and, in many instances, an absolute necessity for
the safety of children in an age of traffic congestion and
high speeds.

The legal basis for present policy in pupil transpor-
tation originates from statutory authorizations for.specific
services to be provided to local administrative units. A
summary of services most frequently mentioned in the state
legislative enactments provides a convenient checklist for
future legislation. State departments are required

1. To administer state funds for transportation

2. To establish operating rules and regulations

3. To advise or consult with local educational
agencies

4. To prescribe vecords and reporting forms

1 3 F L) (3 : Fod k
*°Fuster v. Board of Education of the City of Topeka.

1“Mi
I111. App.

School Directors Cons. Dist. No. 532, 154

1 .
1 1894).

1s
19
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5. To publich and enforce standards for buses and
drivers

6. To require local educational agencies to provide
transportation

7. To train bus drivers

8. To coordinate inspection of school buses with
other state agencies

9. To act as an administrative board of appeals

10. To collect and disseminate information on pupil
transportationlS

State departments of education vary in the number of
personnel assigned to work on pupil transportation from one
person working part-time to ﬁore than 40 persons.16 As
this service has broadened, however, authorizations have
tended to be inferred from generél statutory provisbons or
to be limited only by rules and regulations of state and
local educational authorities. When no specific statutory
authority is evident, many state departments of education
assume responsibility and exercise leadership or discretion
through the authorizations implied by statutory allccations
of funds and statutory responsibility for approval of reports

from local educational agencies.

1SU.S., Department of Heaith, Education, and Welfare,
Office of Education, Pupil Transportation Responsibilities
and Services of State Departments of Education, by E. Glenn
Featherstoneand Robert F. Will. Misc. No. 27 (Washington,
D.C.: Govermment Printing Office, 1956).

16 q

Ibid., p. 31.
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Another type of legal authority comes from the ex-
tremely general authorization '"to make rules and regulations
necessary for the operation of public schools.'' The state
of Delaware exerclses authority from this type of general
authorization because pupil transportation to schools is
necessary in present land-use patterns and public housing
developments.

The Consolidation Movement and the
Growth of Pupil Transportation

It was the ambition of every early pioneer community
to have a school within walking distance of'every child if
possible. One-room schéols were built by the thousands. But
in the latter quarter of the nineteenth century, this movement
slowed and communities with schools already organized began to
cooperate in an endeavor to educate children in consolidated
schools. Evidence of this effort was the passage of an act
in 1869 by the Massachusetts legislature making it possible
for communities to tax themselves for the transpertation of
pupils, thus allowing consolidation of educational resources
and programs superior to what they were able to afford by
their own resourcas.

This movement, however, was not accomplished nor car-
ried on without serious opposition and mistrust from the
people of the community and from educational leaders. Some
fundamental issues of political, social, and educational

philosophy were involved in the questicn of consolidation
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of schools. Much of the opposition arose from local
jealcusies and prejudice or sentimentality.

As early as 1903, educators were advocating the ter-
mination of the one-room school. William K. Fowler des-
cribed a consolidated school in Lake County, Ohio as having
the following transportation service:

The wagons are provided with curtains, lap
robes, soapstones, etc., for severe weather. The
board of education exercise as much care in the
selection of drivers as they do in teachers.

The contract for each route is let out to the
lowest responsible bidder, who is under bond to
fulfill his obligations. The drivers are re-
quired to have the children on the school grounds
at 8:45 a.m., which does away with tardiness,

and to leave for home at 3:45 p.m. The wagons call
at every farmhouse where there are school children,
the children thus stepping intc the wagons at the
roadside and are set down upon the school grounds.
There is no tramping through the snow and mud and
the attendance is much increased and far more
regular. With the children under the control of

2 responsible driver, there is no opportunity for
vicious conversation or the terrorizing of the
little ones by some bully &as they trudge homeward
through the snow and mud from the district school.l’

The transportation of school children at public ex-
pense gradually advanced from the status of non-inclusion
in the legitimate tax program of the United States in 1859
to universal acceptance at the present time. A. A. Upham
gave the foliowing reasons why the American public, at the
turn of the century, was willing to accept transportation as

a legitimate part of the expenditures for public education:

1/William K. Fowler, "Consolidation of Rural Schools,"
in Journal of Proceedings and Addresses, ed. Naticnal
Education Association (Washington, D.C.: NEA, 1903),
pp. 918-929.
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1. he health of the children is better, the
children being less exposed to stormy weather,
and avoiding sitting in damp clothing.

2. Artendance is from fifty to one hundred fifty
percent greater, more regular, and of longer
coantinuance, and there is neither tardiness
nor Truancy.

3. Fewer teachexrs are required, so better teachers
may be secured and better wages paid.

4., Pupils work in graded schools, and both teachers
and pupils are under systematic and closer
supervision.

5. Pupils are in better schoolhouses, where there
is better heating, lighting, and ventilating,
and more appliances of all kinds.

6. Better opportunity is afforded for special
work in music, drawing, etc.

7. Costs in nearly all cases is reduced. Under
this is included cost and maintenance of school
buildings, apparatus, furniture, and tuition.

8. School year is often much longer.

9. Pupils are benefited by widened circle of ac~-
guaintance and the culture resulting therefrom.

10. The whole community is drawn together.

11. Public barges used for children in the dayvtime
may be used to transport their parents to public
gatherings in the evenings, Lo lectures,
courses, etcg.

12. Transportation makes possible the distribution
of mail throughout the whole township daily.

13. Finelly, by transportation the farm again, as
of old, becomes the ideal place in which to
bring up children, enabling them to secure the
advantages of centers of population and spend
their evenings and holiday time in the country
in contact with nature and plenty of _work,
instead of idly loafing about town.l3

Y84, Al Upham, "Tranmsportation of Rural Children at
Public Expense," Educational Review 20 (October 1%00j: 241,
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Equality of Opportunity for Rural Pupils

Consolidation and transportation seem to have many
advantages for the pupil. 1In particular, they provided
rural children of school age with educational opportunities
equal to those enjoyed by children in urban areas. It was
the principle of equality of opportunity which caused Dr.
John H. Finley, one-time New York State Commissioner of
Education, to write:

I do not wish tu leave the State Commissioner-
ship until the countrychildren generally are as-
sured of educational advantages as great, at
least, as those which most city children ncw have .19
Again, it was the principle of opportunity which

elicited this opinion from J. F. Abel in his 1923 govern-
ment bulletin on consolidation:

It has lcng been a matter of common opinion
that the opportunities for education offered to
rural children, especially those living outside
of the towns and villages, have been and are much
inferior to those cffered city children. The
truth of that opinion is now fairly well proved.Z20
Furthermore, in 1937, Frank Wood concluded a histori-

cal sketch on the consolidation of school districts in New

York with the following paragraph:

19Minnesota, Department of Education, Studies in Con-
solidation of Rural Schools (St. Paul, 1917), p. 27.

onnited States, Department of Interior, Bureau of
Education, Consclidation of Schools and Transportation of
Pupils, by J. F. Abel, Bulletin No. 41 (Washington, D.C.:
Goverament Printing Office, 1923), pp. 21-22.




But one turther important step was needed to
perfect our school system, a step to assure equal-
ity of opportunity for all children in the rural
districts and smaller villages on a parity with
children in centers of population. Hence the
centralization act was added to the Education Law
to round out and complete the obligations imposed
by the fundamental law of the State. In con-
formity therefore with the mandate of the Consti-
tution, centralization is_the capstone of the
State Educational System.

Consolidation created the desire on the part of the
rural pupil to enroll in and to attend thevpublic schools;
transportation made regular attendance possible. Thus, a
1920 study by George H. Reavis asserted that

a. Distance is the most powerful factor controlling
school attendance.

b. Transportation is the means by which the factor
of distance must be overcome.

According to Reavis:

. « o children living farther from school attend
fewer days regardless of their ages for their
grades, the quality of work they do, the kind of
teachers they have, the kind of buildings, grounds,
and equipment, the educational interest of the com-
munities Iin which they live. In the absence of
transportation, distance is the strongest single
factor influencing the attendance of ccuntry
children. . . . A smaller school near the homes

of the people it serves means less expenditure per
teacher and less desirable buildings, grounds, and
equipment; but the apostles of school consolidation
have not cilearly recognized the distance factor in
schocl attendance, and have not squarely faced the
issue. Consolidation alone will mot solve the
problem. It is uot enough to enlarge the districts.
Something must be done to overcome the barrier of
distance. It is not sound policy to argue that

1 .

Z“Frank H. Wood, Central Schools and the Centraliza-
tion of School Districts in the State of New York (Cortland,
New York: Carl W. Clark, 1937), p. 3.




we may have "Consolidation with or without Trans-
portation,'" which, for example, is the title of
a bulletin of the University of Texas, saying,
'"When only two or three schools are consolidated
and when none of the children are placed thereby
at great distance from the thOOl, free transpor-
tation need not be provxded. The traditional
prejudice of country people in favor of a school
near their homes should be respected, unless pro-
vision is made for ootting their children to
school. CunsoLLbatlon without transportation
should be prohibited.2Z

One-room Schools

In the days of the one-teacher scheol, teachers with
low levels of training were employed, szlaries were meager,
there was no supervision of instruction, and the teacher
was compelled to¢ live with some family in the neighborhood.
In a cne-room schiool a teacher tesught many subjects and the
pupils were of many grades and ages. 7To the ambitious
teacher the one-room school never appeared as a field of
service which would be regarded as a permanent career. At
its best, it was only & training ground which offered
temporary employment until a better position could be
secured.

The folleowing gquotation from Larson's study compares
the fundamental differences between the status of teachers
employed in consolidated schools and in one-teacher schools:

The teachers in consolidated schools have

more professional training than the teachers of
one-room schools.

[R™]
B‘J

"George H. Reavis, Factors Contrelling Attendance
in Rural Schools (New York Columbia University, 1920),
pp. 12, 21-22.
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The median experience of teachers is 5 years
in consolidated and 3 years in one-rcom schools.

The salaries of teachers in consolidated
schools average from $100 to $200 more than those
ot teachers in one-room schools. The crude net
earnings of the teachers in consoclidated schools
are from 10 to 24 per cent greater than those of
teachers in one-room schools.

Teachers in larger schools have social op-
portunities of greater number and variety than do
teachers in one-room schools. A larger number are
satisfied with their present type of position.

This may be the compcsite result of various causes,
but satisfaction with type of position is less the
greater the number ¢f grades taught.

What consolidation means to the rural school's cur-
riculum is ably demonstrated in a study which John F.
Coxe conducted in the high schools of Louisiana in 1932.
The following paragraph and Table 2 are taken directly from
this study:

A school with a small number of teachers is
necessarily limited in the number of courses that
may be offered. A study of Table 2 will show that
ncne of the two-teacher high schools offer any
vocational work. Because of the narrow curriculum
100% of the boys and girls in these schocls have
been required to study a foreign language. Many
of these pupils take but little interest in foreign
language. On the other hand, a gcod vocational
course would be of practical value to them. Only
twenty-five, or 35 per cent of the three-teacher
high schools offer vocational courses, while sixty-
six, or 93 per cent, of them offer a feoreign langu-
age. Of the seventy-one three-teacher schools,
only seven, or 9 per cent, offer agriculture, only
3 per cent offer commercial subjects, and none
offer manual training; whereas, twenty-two, ox 31
per cent, offer home economics. In the four-
teacher schools, 13 per cent offer agriculture, 9

ZBLeonard Emil Larson, Cne-Room and Consolidated
Schocls of Connecticut: A Comparative Studv of Teachers,
Costs and dolding Power (New York: Columbia University,
19253, op. 52--53,




TABLE 2

VOCATIONAL INSTRUCTION IN THE HIGH SCHOOLS OF L.OUISIANA
(Session 1930-32)*

Schools Schools Schools Schools
No. of Scheols  8cheols  Schocels Offering Offering Offering Offering
Schools  Offering Offering Offering Schecols  Manual 1 Voca~ 2 Voca- 3 or More
Type of cf Each Foreign  Home Agricul- Offering Train- tional tional Vocation-—
Schogl Type Lang. Economics ture Commerce ing Course Courses al Courses
No. 7% No. % _No.- % No. % No. % No. %  No. % No. %
l-tezcher
2~teacher i0 10 100
3-teacher 71 66 .93 22 .31 7 09 2 .03 19 .27 6 .08
4L-teacher 94 82 .87 64 .68 13 .13 8 .09 1 .01 55 .56 15 .16
5-teacher 67 60 8% 62 .93 13 .19 12 .18 42 .63 22 .32
6--teacher 35 32 .94 29 .83 11 .31 12 .34 12 .34 16 54
7-teacher 17 17 100 15 88 4 24 G .53 7 .41 8 ey 2 .12
8~teacher i3 13 100 11 .85 .23 10 .77 1 .08 2 .15 7 .54 3 .23
S~teacher 14 14 100 14 ico 4 .29 9 .64 2z .14 011 .79 1 .07
10-teachers
or more 42 41 L9835 .83 2 .047 34 .81 7 .17 10 260 24 .57 7 .17
Total 363 336 .93 252 .69 57 .16 96 .26 9 .024 149 (41 112 .31 i3 .036

*John E. Coxe,

The Consolidation of High Schools as a Program of Efficiency and

Econcmy (Baton

Rouge, Louisiana:

State Department of Education, 1932), p. 11.



per cent offer commercial subjects, and ocne per

cent offe? Tanuglrt;aining; wherea§, 6§4per cent

of these schools offer home economics.

In 1932-33 a county-wide survey in Swain County, Nort
Carolina was completed by an educational research team trom
the North Carolina State Department of Public Instruction.
The study focused on the chronological age of the pupils, a-
chievement on standardized tests and the rate of promotion
of students. The study concluded that pupils in consoli~
dated schools exceeded both in achievement and pro-
motion students in the one-teacher school. This survey es-
tablished that the chronoligical age of the average white
seventh-grade pupil in the consolidated school is 14.11 years
compared to an average of 15.75 years for a éimilar pupil in
a one-teacher school. Also, the achievement of white sev-
enth-grade pupils who attended larger schools, as measured
by standardized tests, exceeded by 1.2 years the achievement
of such pupils in one-teacher schools.25

Moreover, it was pointed out that the cost of trans-
porting children to a consclidated school cost less than

. - . 26
maintaining a one-room school.

~

John F. Coxe, The Consolidation of High Schools as

a Program of Efficiency and Economy (Baton Rouge: Louisiana
tate Department of Education, 1932), p. 10.

23v.¢.$. Noble, Jr., W. F. Credle, and C. F. Carroll,
"Survey of the Swain County Public Schools, 1932-1933"
(Raleigh: North Carolina State Departmeant of Public In-
struction, 1933). {(Mimeographed)

26

S. S. Alderman, "Consclidation and Transportation in
North Carolina,' HNorth Carclina Education 8 (March, 1914},
34,
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Improvements in Hignhways and
Motorized Transportation

¥or many years children who lived more than walking
distance from school traveled to and from school by what-
ever means their family or neighbors could provide--in a
horse-drawn vehicle, on horseback, or sometimes by boat.
In the 1880's, the bicycle came into popular use dating from
the introduction of the geared, low-wheeled "safety bicycle"
by James Kemp Starley of Coventry, England, in 1885,27 The
safety bicycle had far greater utility than the high-wheeled
velocipedes that had preceded it. It touched off a bi-
cycle boom that sent people in multitudes out on the high-
ways. The bicycle offered an opportunity for low-cost
individual travel, but it ﬁas an opportunity severely cur-
tailed by poorly surfaced, unmarked, indifferently maintained
roads. Betore serious attention could be given to the high-
way situation, however, something had to come along to get
pecple ocut on the roads in large numbers in order to create an
awareness of the flexibility and convenience of travel by
road. This requirement was met by the bicycle, which was
instrumental in stimulating the building of up~to-date roads.
The bicyclist became the spearhead of a campaign for high-

way improvement.

()
274, B. Light, "The Rover Story," Rover News 1

(January 1961): 3. Starley called his bicycle the "Rover."
The company later turned to automcbiles and still exists as
part of the British Leyland Motors Corporation.
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Directly and indirectly the bicycle had a decided in-
fluence on the introduction and ready acceptance of the auto-
mobile. In addition to introducing many people to individual
and independent mechanical transportation, the bicycle proved
the value of many materials and parts that were subsequently
taken over by the automobile designers. Ball bearings, steel
tubing, pneumatic tires, and wire wheels were in use on bi-
cycles prior to the introduction of the gasoline automobile

in America.

Need for Hard-Surfaced Roads

The modern highway system in the United States was
not developed at once but rather has evolved over a long
period to meet an expanding need for motor transportation.
Most of the colornial roads were unnecessarily long and wind-
ing because they followed Indian trails or were laid out
around farms and lots. Little grading was done and the
traveler often found his horse or vehicle mired in the mud.
Washouts occurred after every heavy rain. Surveyors at-
tempted to make some swamps passable by hauling in a few
lecads of stone or by laying a number of logs crosswise to
form a corduroy pavement. Implements for repairing roads
were mainly those used by hand, the triangular scraper for
leveling being devised in 1769.28
As the bicyclists pedalled farther from the cities,

bicyclie paths were built beside the roads and then the roads

28

New York Journal or General Advertiser, 4 May. 1769.
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themselves were bettered. However, it was the development,
growth, and extended use of the automobile that brought

about the change in highway design that led the United States
to become a nation on wheels. From 1904 until 1941 the
surtaced road mileage in the United States increased by

956 per cent -- from 143,600 miles to 1,373,000 miles.29
Surfaced roéd ﬁileage (asphalt or concrete) in the United

States in 1978 was estimated to be over 3,500,000 miles.30

The Development of the Gasoline Engine

At the same time that the advocates of public educa-
tion in America were awaxening to the necessity of providing
etfective means of pupil transportation, inventors in Europe
were developing a new type of vehicle which would, in years
to come, exert the greatest influence upon the whole pro-
gram of school administration. Following Beau de Rochas,

a French inventor, and Daimler of Germany, in 1892
Levassor of Paris devised a clutch and a sliding-gear trans-
mission to carry the power of the car to the rear wheels,

. . 31
whereupon '"the modern automobile was born."

ng.C.S. Noble, Jr., "War-~time Pupil Transportation,”
. paper presented at the National Highway Users Conference,
Washington, D.C., February, 1944, p. 10.

3 . s , c )
OMotor Vehicle Manufacturer's Association, Motor
Vehicle Facts and Figures {(Detroit: Motor Vehicle Manu-
facturer's Association, 1978), p. 47.

1 Y & v 3
3*Franklin M. Reck, Automcbiles From Start to Finish
(New York: Thomas W. Crowell Co., 1935), pp. 4-~5.
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In America, 0lds, in 1899, and Ford, in 1903, built
factories and soon were producing light-weight economical

32+ .
“Zblxe many other American

gasoline-powered automcbiles.
enterprises, public schools were quick to take advantage

of this new method of travel. CShortly after the establish-
ment of factories for the production of automobiles, the
motorized school bus began to appear as an important equip-
ment item in the public school system. Tabie 3 indicates that
the increase in America's school-bus fleet from 1925 until

1977 was 1017 per cent.

Legal Issues in Pupil Transportation

State institutions which owe their existence to con-
stitutional or legislative provisions can exercise only
such powers as have been specifically granted by those pro-
visions, or such felated powers as are necessarily implied
in order to make effective the general powers granted.
Since public schools are institutions created in the way
indicated, it follows that this rule applies to them. Legal
controversy may therefore arise in regard to particular
enterprises which school officials undertake as
part of the school program. It is mnot surprising that
controversy of this kind has arisen regarding school boards'

authority to transport pupils. The issue is whether school

321pid., pp. 8-9.
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TABLE 3

NUMBER QF SCHOOL BUSES
IN THE UNITED STATES:
1625-1977
(Selected Years)

_ Year Number of Buses
1925 26,685
1930 48,775
1935 77,825
1940 93,306
1945 89,299
1950 116,197
1955 " 154,057
1960 179,780
1965 206,000
1970 239,973
1975 | 282,834
1977 298,173

Sources: Noble, "War-Time Pupil Transportation," pp. 9-10;
National Highway Tratfic Safety Administration,
Transportation Safety Plan (Raleigh, North Carolina:
State Department of Public Instruction, 1978), p. vii.
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officials may provide tramsportation for pupils under the
general authority which they have to maintain schools or
whether specific statutory enactments which definitely pro-
vide for pupil transportation are necessary before trans-

portation can be provided.

With Statutory.Authority

One line of reasoning maintains that school officials
are not authorized to provide for pupil transportation under
the general statutes to maintain schools but must rely on

specific statutory grants for such authority.33

An Illinois
case decided in 1909 illustrates the reasoning of courts
which accept this view,34 Three districts had been consoli-
dated, transportation wagons had been secured, and a con-
tract for transportation had been entered into. The gov-
erning statute made it the duty of the directors "to keep

in operation a sufficient number of schcols for the accom-

modation of all children in the district." The directors

had authority to levy taxes for all "necessary incidental

3Township School District of Bates v. Ellictt, 276
Mich. 575, 268 N.W. 744 (1936); State v. Jackson, 168 Ind.
384, 81 N.E. 62 (1907); Shanklin v. Boyd, 146 Ky. 460, 142
S.W. 1041, 38 L.R.A. (N.&.) 710 (1912); Mills v. School
Directors of Consolidated District No. 532, 154 Ill. App.
119 (1909); Hendrix v. Morris, 127 Ark. 222, 191 S.W. 949
(1917); State v. School District No. 70, 283 N.W. 397; note,
37 L.R.A. (N.S.) 1110; note, 38 L.R.A. (N.S.) 710 (1939).

34Mills v. Scheol Directors of Consoclidated District
Ne.o 532, p. 119.
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expenses'' of the district. In denying the directors author-
ity to prévide transportation, under legislation which auth-
orized the consolidation of districts, the court in effect
said that equal educational opportunity is not denied to
small children who, because of school consolidation, must be
transported by their parents or must walk three and one-half
miles to school. The court stated:

The directors have only powers which are
expressly granted them and such implied powers
as are necessary to carry into effect the ex-
press powers delegated to them. To secure the
right and opportunity of equal education does
not require that the children should bhe hauled
tc school any more than it would require that
the directors should clothe or furnish meals.35

Without Statutory Authority

In New York it has been held that transportation may
be provided even if there is no specific statutory authori-
zation to do so.36 The state constitution insists that the
legislature shall provide for the maintenance and support of
a system of free common schools, wherein all the children of
this state may be educated.”37 With the constitutional man-
date ever present the New York General Assembly enacted an
education law which, among other things, provided for the con-
solidation of schools. When judicial argument indicated that

1

the law which provided for consolidation did not authcrize the

351pid.,

36People v. Graves (1926), 243 N.Y. 204, 153 N.E. 49;
reversing (31925) 213 N.Y.$. 767, 215 App. Div. 744, and 210
N.Y.5. 439.

7 Ibid.



42

transportation of pupils to the central school building,

the court said: '"Such law cannot be complied with unless
means are furnished for transporting the children mentioned
in the petition to and from the schcool building.' The court
added that, when a consolidated district under the law has
once been formed, '"the board of education therein is given
broad pcwers to the end that 'all of the children' of the
disﬁrict may 'be educated,'" and such powers include the
right to provide pupil transportation. Accordingly, no

specific statutory authorization was required.

At Discreticn of School Board

When school officers have authority to provide trans-
portation, they may exercise a broad discretion in establish-
ing routes. It 1s not necessary that transportation be pro-
vided to the home of each particular child. Children may be
required to walk any reasonable distance to meet the bus or
other conveyance employed by the school board.38

A father in Ohio sought a writ of mandamus to compel

the schcol board to send the school wagon to the home,

detate v. Board of Education, 102 Ohio St. 446, 132
N.E. 16 (1925); Commonwealth v. Benton Township School
District, 277 Pa. St. 13, 120 Atl. 661 (1923); Woodlawn
School District No. 6 v. Brown, 223 S.W. (2d) (Ark.) 818
(1948); Proctor v. tHufnail, 111 Vt. 365, 16 Atl. (24) 518
(1940); Walters v. State, 212 Wis. 132, 248 N.W. 777 (1934);
Flowers v. Independent Schiool District of Tama, 235 Iowa
332, 16 N.W. (2d) 570 (1936); State ex rel. Rice v. Tompkins,
203 S.W. (2d) 881 (1947).
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to meet the wagon one-half mile from. his residence at a point
wheré no shelter from the cold and storms was provided. The
court insisted the complaints were within the adminisﬁrative
direction of the school board and not that of the judiciary.39
There have been many instances in which the judiciary sus-
tained school board authority with respect to transportation
routes. Listed belcw are representative cases and issues:

(1) 1In Proctor the issue focused on a twelve-year-
old boy who had to walk a mile and a half to meet the bus‘,é’O

(2) In Flowers children were required to walk nine-
tenths of a mile.

(3) In Walters children were required to walk one-
half mile to the bus route.42
Even though courts were reluctant to interfere with

school board discretion, courts will overturn & school board

decision if that decision is abusive. 1In Schmidt, a Kentucky

case, the statute required school boards to furnish transporta-

tion to elementary pupils who did nct live within a reasonable

395tate v. Board of Education, N.E. 17, p. 132.

OProctor v. Hufnail, p. 16.
/
41Flowers v. Independent School District of Tama,
p. 15.

42Wa1ters v. State, p. 248



walking distance of their respective schools. In granting
a writ of mandamus to compel the school board to . pro-
vide transportation for plaintiff's children, the court said:

Appellants are correct in this later conten-
tion (that the board has a broad discretion in
deciding whether or not appellee's children
actually live within a reascnable walking distance
of the school). Nevertheless, this court has
the right and duty to review any such discretion,
when it has been exercised, in order to determine
whether or not it may have been abused in any
particular instance. . . . So, now looking to
the conditions of this specific case, we find
that these young children were walking distances
of 2 to 3 miles to their school in Shelbyville.
We find that there was and is a tortuous road
presenting a possible peril upon its pedestrians,
particularly little children, in almost every
furlong of its length. This road has neither
sidewalks nor graveled berm. This route crosses
a narrow bridge, a railroad, a federal highway
where fast-moving traffic continually chants a
funereal dirge for the unwary. Now it does seem
entirely possible to consider that one school
route of 2 miles might constitute a reasonable
walking distance while another and diffevent
school route of only 1 mile might constitute an
unreasonable walking distance. The hazards and
highway conditions of any particular route should
certainly enter into a proper determination of 43
what constitutes a reascnable walking distance.™

Liability of Schocl Districts and School
District Officers for Injuries tc Pupils

The principle of nonliability in tort of school dis-
tricts and schicol officers while in the performance of a

governmental function applies in cases where school

4'BS!:hmidt v. Pavyne, 304 Ky. 58, 199 S.W. (2d4) 990.
(1947).



45

children suffer injuries while being transported to and from
school.44 The rule commonly applied by the courts has been
well expressed in a Georgia case where a child was killed

as a result of the alleged negligence of a bus driver.

The court said:

The transportation by the authorities of a
local school district, or the trustees of a local
school district, of children to and from schocl
by motor-bus, makes accessible to the school
children the facilities of education authorized
and provided for them by law, and is therefore a
part of the vperation of the school system, and
such school authorities when engaged in such
transportaticn are in the operation of a govern-
mental function, and are therefore not liable in
tort, either in their oftficial capacity, or as
individuals, for any negligence, through them~
selves or their agents, in the operation of them
of a motoerbus, causing injuries to one of the
school children while being transported to and
from school.45

Similarly, ihe Supreme Court of South Dakota in
Schornack insisted thet in applving the principle of govern-
mental immunity that (in this cass a child had been injured
while being transported to schcol):

1t is gufficient to state that if the re-
spondent districts did not exceed the authority
granted them, then they were performing a govern-
mental function as an agent of the state, and in

the absence of a statute imposing liability for

44Ayers v. Board of Education of Hart County, 56 G.,
App. 146, 192 S.E. 256 (1937); Roberts v. Baker et al., 57
Ga. App. 733, 196 S.E. 104 (1938); Wright v. Consclidated
Schiool District No. 1, 162 Okla. 110, 19 Pac. (2d) 369
(1933); Schornack v. School District No. 17, 64 N.D. 215,
166 N.W. 141 (1934).

C.
43poberts v. Baker, p. 196.



negligence, they are not liable for negligence in
the performance of such governmental function. . . .
On the other hand, if the respondent school
districts did exceed the authority granted them,
then the acts of the school district officers

in so exceeding their suthority were ultra vires,
and the districts cannot be held liable for
negligence in the performance of such acts

which were ultra vires and beyond the officers’
scope of authority.%S

State Aid for Pupil Transportation

In 1909, West Morristown, Montgomery County,
Pennsylvania, began using a motor bus for school transpor-
tation.47 Nearly thirty years later, most large cities
were using motor buses for pupil transportation, although
other vehicles were used as well, as seen in Table 4.

Pupil transportation service provides the most practi-
cal and frequen:ly the most eccnomical means of furnishing
satisfactory educational facilities for many children. Be-
cause of this fact and since, in the final analysis, the
making of plans for the successful operation of the public
schools is a responsipility of state governments, a number
of states provide funds tor the definite purpose of assisting
local school districts with the expense of transporting

their children to school.

6Schornack v. Scbool District No. 17, p. 166.

47

™,

David T. Blose, "School Transportation," School
Life 24 {June 1939): 78, )



TABLE 4

Means of Pupil Transportation in 230 Cities
With Populations of Over 25,000:

1936-1937

47

Type. of
Transportation

Number of Cities
Having Each Type
of Transportation

[ RS

(- I« I N - N B S

.

motor bus
horse-drawn vehicle
private car

public car

railroad

steamboat

streetcar

subsidy to parent

taxi

188

Scurce:

Noble, Pupil Transportcation, p. 132.




Bus Drivers and Safety

Pupil well being has been one of the primary con-
siderations in pupil transportation since the concept's
inception. Early in transportation history when the horse
and wagon traveled roads relatively free of motor traffic,
the safery measures were fairly simple. A sturdy vehicle
with some protection against the weather, a gerntle team,
and a résponsible driver constituted most of the safety
precautions a century ago. Even 25 years ago school buses
found little difficulty in providing safe and harmless
transportation to schools. In recent years traffic has in-
creased juxtoposed with increased distances; consequently,
the possibilities of danger has increased.

The school bus driver is the most important single
factor in any pupil transportation program. A capable,
well-trained, and conscientious school bus driver is by
long odds the best insurance against school bus accidents,
No pupil transportation program is better than the bus
drivers it employs. It is the driver who determines the etf-
fectiveness of safe vehicles, of well planned routes, of
precautions against accidents, and of the total managerial
efforts.

The large majority of school bus drivers in the United
States are adults. Half the states require a minimum age of

. 48 ,
21 years for driving a school bus. However, there is

438 i . » s
+bNationai Education Association, Standards anc

Training Programs for School Bus Drivers: Information on
Current Status (Washingron, D.C.: Nstional Educaticn
Association, 194¥%), p. 8.
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considerable evidence that adult drivers are no more cap-
7 C)
“

able than younger drivers.
North Carolina has relied on high schosl students as

bus drivers since the ecarly 1930's. 1In 1938 cgver 90 per

50

cent of all school buses were driven by students. In

1949 87 per cent of the school bus drivers in North Carolina

51

were students. A study carried out in 1951 revealed that

student drivers in North Carclina are safer drivers than

adult drivers.52

Desegregation and Pupil Transportation

In 1954 the United States Supreme Court issued a legal

brief declaring that segregated schools were not providing

]

equal education.S“ The court: concluded that "in the field

49Phil].ip Ambrose, 'The Use of High School Students as
Bus Drivers'"(Ph.D. dissertation, Columbia University, 1951 ).

r,

JONorth Carolina, State Department of Public Instruction,
Report of the State School Commission for the Scholastic
Years, 1938-1939 and 1939-1940 (Raleigh: Edwards and
Broughton Company, 1920), p. 37.

)1”Carolina School Buses Roll Again,'" Raleigh News
and Observer, 19 September 1949, p. 18.

2 s
SLMurray Teigh Bloom, '"Do You Really Know Anything
About the Man Who Drives Your Child to School,'" Woman's
Home Companion (September 1951); 120.

5N
?Brown v. Beard of Educ. of Topeka, 347 U.5. 483,
74 S. Ct. 686, 98 L. Ed. 873 (1934). (Case No. 85.)




of public education the doctrine of 'separate but equal’
has no place. Separate educational facilities are inher-
ently unequal."

The immediate reaction of most socuthern legislatures
to the Brown decision was massive--resistance legislation
adcpted to thwart or at least delay efforts to implement
the ruling in the school segregation case. Initially, non-
compliance in North Carolina took the form of a pupil-
placement statute.54 In addition to pupil-placement acts,
some states, including North Carolina, enacted laws offer-
ing education-expense grants and authorizing the closing of
schools by local option.55

In 1955 the General Assembly of North Carolina shifted
operational responsibility for public school transportation
from the State Board of Education to local boards, where it
remains. The 1955 1legislation and subsequent
legislation by the General Assembly essentially entrusted
control of pupil transportation in the state to four groups--
the State RBouard of Education, county and city school boards,
superintendents ot local school units, and principals cf

individual schcols. This legislation provides the legal

54N. C. General Statutes, B 115-176 to 179.

c - g

>3N. C. General Statutes, § 115-i61 to 295. The
educaticn-expense grant section was repealad in 1969.
N.C. Sess. laws 1969, c. 1279.




basis that guides principéls in the operaticon of today's
schools. Needless to say, new laws have Eeen passed since
1955; some have been amended, repealed, or even declared
unconstitutional. But essentially, the system of public
school transportation established by the General Assembly of

1955 remains virtually intact as of this writing.

Public Transportation to Nompublic Schools

Table 5 indicates that over the years courts have de-
termined the legal and constitutional validity of program
authorizations by legislatures, state departments of educa-
tion, and local educational agencies providing transporta-
tion for pupils tc nonpublic schools.

In the Judd decision, a New York court invalidated a
transportation statute as a violation of the state constitu-
tion's restriciion against direct or indirect aid to sec-—
tarian educatioh.56 Subsequently, the legislature responded
by adopting a statute that provided for an end run around
the judicial decision:

Sec. 3635. Transportation - 1. Sufficient

transportation facilities . . . shall be

provided by the school district for all the

children residing within the school district
to and from the school they legally attend.

This statute was later enforced in a number of cpinions by the

Commissioner of Education in New York, and such opinions

56Judd v. Board of Education of Union ee School

Fr
District No. 2, 278 N.¥. 200, 15 N.E., 2d., 576 (1938).



STATES WHICH
AVATLLABLE
SECGNDARY

TABLE 5

MAKE TRANSPORTATION
TO ELEMENTARY ANRD
PAROCHIAL SCHOOLS

States

Transportation

Alaska.
California
Connecticut
Delaware
Illinois
Indiana

Iowa

Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Montana

New Hampshire
New Jersey
New York
North Dakota
Onio

Oregon
Pennsylvania
Rhode Island
West Virginia
Wisconsin
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were upheld repeatedly by the judiciary of New York beginning
. e co 57
with an initial appeal in 1951.

Moreover, in the 1947 Everson decision the United States
Supreme Court held that a New Jersey plan for payment of
public bus fares for transporting children to a parochial
school when a district did not maintain its own secondary
school was not in violation of the First Amendment of the

. . 58 . -
Constitution. The First Amendment states that '"Congress
shall make no law respecting an establishment ¢f religion
or prohibiting the free exevcise thereof. . . ." There are
many state constitutional provisions imposing absolute limi-
tations on using public funds for children attending private
and/or parochial schools. The Missouri Constitution provides
an illustrative example:

That no money shall ever be taken from the

public treasury, directly or indirectly, in

aid of any church, sect or denomination of

religion . . . and that no preference shall

be given to nor any discrimination made

against any churché sect or creed of religious

faith or worship.

In Delaware money for the transportation of pupils to
free schools supported by any church or religious sociely

was held unconstitutional even though no funds were given

57Application of Board of Education of Union Free
School District no. 9 Town of Saugerties, 106 N.Y.S. 2d
615, 199 Misc. 631 (1951).
58Everson v. Board of Education, 330 U.S. I (1947).

59Missouri, Bill of Rights, art. 1, sec. 7.



directly to any school.60 A 1946 Wisconsin court insisted

that a state statute authorizing transportation costs for

school children did not permit payments for transportation

-

. . &
to parochial school pupils. .

On the other hand, jurisdictions in states with a
different constitutional mandate decide decisions on the
other side of this issue. In Massachusetts, as a point in
example, a local school committee (board) is bound by
statute to provide the same privileges of transportating

pupils to private schools as transporting pupils to public

schools.62

The Massachusetts statute reads:

Chapter 76, section 1. School attendance regu-
lated.-~Pupils who, in the fulfillment ot the
compulsory attendance requirements of this sec-
tion, attend private schools of elementary and
high school grades so approved shall be entitled
to the same rights and privileges as to transpor-
tation to and from school as are provided by law
for pupils of public schools and shall not be
denied such transportation because their attend-
ance is in a scheool which is conducted under
religiocus auspices or includes religious instruc-
tion in its curriculum, nor because pupils of the
public schools in a particular city or town are
not actually receiving such transpertation.®

6OState ex. re., Traub v. Brown, 36 Del. 181 (1934).

6lcostigan v. Hall, 249 Wis. 94 (1546).

szuinn v. School Committee of Plymouth, 112 Mass.
410, 125 N.E. 2d. 410 (1955).

63Massachusetts§ Public Law of Massachusetts,
Chapter 76, Section 1 (1956).
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Since 1971, the highes; courts of several states
have considered the issue and have reached contrary con-
clusions based on their respective state constitutions.
Moreover, recently the claim has been raised that not to
furnish transportation to children attending nonpublic
schools denies them the equal protection required by the
Fourteenth Amendment. The 1974 Supreme Court decision in

Luetkemeyer has rejected this argument.64

Transportation for the Handicapped

The education of handicapped or "special' children is
no longer the exclusive province ot educators. - Courts have
assumed an increasingly important role in deciding just how
harndicapped children should be identified and educated.

The 1954 Supreme Court's decision in Brown v. Board of

-

Eduqation,bS provides the legal theory insisting that all
children are constitutionally entitled te an equal edu-

cational opportunity.

6%phe1di v. Engelking, 94 Idaho 390, 488 P. 2d 860

(1971), cert. den. 406 U.S. 957, 92 S. Ct. 2058, 32 L.
Ed. 2d 343 (1972); Luetkemeyer v. Kaufmann, 364 F. Supp.

376 (W.D. Mo. 1973), aff'd 419 U.S. 888, 95 S. Ct. 167,
42 L. Ed. 2d 134 (1974).

65Brown v. Board of Educ. of Topeka, 347 U.S. 483,
74 S. Ct. 686, 98 L. Ed. 873 {(1954).
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Representatives of handicapped students, relying on
the Brown decision, have claimed that handicapped children
have the same rights to education as nonhandicapped chil-

dren. The Pennsylvania Association for Retarded Children

. 66 . .
v. Commonwealth of Pennsvylvania and the Mills v. Rcard

of Education of District of Columbia67 were twe landmark

judicial decisions granting more and better educational
opportunities to the retarded.

County and city school boards may, through board
policy, provide for the transportation of children with
special needs, such as the mentally retarded and physically
handicapped, and children enrolled in programs that require
transpdrtation from the school grounds during the school
day, such as special vocational or occupaticnal programs.
If state funds are insufficient for the transportation ap-
proved by the local boards, local funds may be used for

this purpose. The North Carolina statute maintains that:

66Pennsylvania Association for Retarded Children v.
Commonwealth of Pennsylvania, 334 F. Supp. 1257 (£.D. Pa.
1971} and 343 F. Supp. 279 {E.D. Fa. 1972).

6iMills v.‘Board of Education of District of
Columbia, 348 F. Supp. 856 (D.D.C. 1972).
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Local boards of education, under such rules and
regulations as they shall adopt, may permit the
use and operation of school buses for the trans-
portaticn of pupils and instructional personnel
as the board deems necessary to serve the in-
structional programs of the schools. Included
in the use permitted by this secticn is the trans-
portation of children with special needs, such
as mentally retarded children and children with
physical defects, and children enrolled in pro-
rams that require transportation from the school
grounds during the school day, such as special
vocational or occupational programs. On any
such trip, a city- or county-owned schcol bus
shall not be taken out of the State.

If State funds are inadequate to pay for
the transportation approved by the local board
of education, local funds may be used for these
purposes. Local boards of education shall de-
termine that funds are available to such boards
for the transportation of children to and from
the school to which they are assigned for the
entire school year before authorizing the use and
operation of school buses for other services
deemed necessary to serve the instructional pro-
gram of the schools.

Children with special needs may be trans-~
ported to and from the nearest appropriate pri-
vate school having a special education program
approved by the State Roard of Education if the
children to be transported have been placed in
that program by a local school administrative
unit as a result of the State or the unit's dutby
to provide such cg%ldren with a free appropriate
public education.

Handicepped Children - Act of 1975

Public Law 94-142, the Education of All Handicapped

Children Act of 1975 was passed on November 29, 1975. It

is the purpose of this Act to assure that all handicapped

children have available to them a free appropriate public

6°North Carolina, General Statutes, & 115C-242(5).
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education which includes special education and related
services designed to meet their unique needs. Providing
-

sate, dependable pupil trarsportation is one of many of

the related services that is mandated by Public Law 94-142.

Chapter 927

Chapter 927 was passed'on July 1, 1977 and amends
Chapter 1293, The Equal Education Opportunities Act of
1974. The North Carolina legislation (sometimes referred
tc as the Creech Bill) is modeled after the federal legis-
lation of P.L. 94-142. This Act reiterates the same basic
principle including the principle of zero reject which means
that a handicapped child may not be denied a free ap-
propriate public education. It has been discussed earlier
that pupil transportation is a vital part of the total

educational process.
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CHAPTER TII

A HISTORICAL AKRD LEGAL ANALYSIS OF THE ROLE
OF THE NORTH CAROLINA PUBLIC SCHOOL
PRINCIAL IN RELATION TO
PUPIL. TRANSPORTATION

Introcduction

The typical early crganization for education was &
one-room schoolhouse in which c¢ne teacher taught all sub-
jects to students at all levéls° As cities grew and school
enrollment increased, more teachers were added and schools
expanded. With the development of grading practices and
departmentalization, it became increasingly evident that
someone in the school building had to be responsible for
its administration. Towns were forced to organize multiple-
room secondary schools which reguired the services of sever-
al teachers., As these schools evolved, it became necessary
to’devise some way to coordinate the imnstructional services
of the entire school. - No one on the staff had any real
authority except in his own classes. Such elementary tasks
as determining the time of apening and closiug scheol,
scheduling classes, securing supplies and equipment, taking
care of and managing the building, and communicating with
parents and patrons began to demand so much time that the

trustees had to appoint someone to perform these duties.
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To this end, one of the teachers in the school was made
the head or principal teacher, and assumed administrative
duties, while continuing to teach.

From the position of "head teacher," the secondary
school principal gradually emerged. The modern public
school principalship had its begimning in the early high
schools about the middle of the 1%th century.2 Designed
o serve a select few, the high schools were closely pat-
terned after their European counterparts, and the secondary
school principal performed a multitude of duties. '"In ad-
dition to teaching and administering his school, he often
served as town clerk, church chorister, cfficial visitor of
the sick, bell ringer of the church, grave digger,
court messenger, and performed other occasional duties.'’
The high school principalship predates the elementary school
principalship, but both developed in response to similar

influences.

1L. W. Anderson and L. B. Van Dyke, Secondary School
Administration (Boston: Houghton Mifflin Co., 1972).

2
“Paul Revere Pierce, The Origin and Development of the
Public School Principalship (Chicago: The University of

Chicagon Press, 1833).

3Paul B. Jaccbsen, The Effective School Principal
(Englewood Cliffs, N. J.: Prentice-Hall, Inc., 1963),
p. 491.
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With the growth and expansion qf school programs, and
in particular, with the development cf grading practices,
the limitations of the role played by the principai-teacher
soon became evident. This teacher needed time to wisit
classrooms, to observe the other teachers, and tc help those
who were inadequatelv prepared for their responsibilities;
however, teaching duties and preoccupation with clerical
tasks did not permit emough time to provide the instruction-
al leadership that was becoming so necessary.&

Finally, in 1857, in order to meet this need, the
principaluteachers in Beston were given some released time
from teaching for inspection and examination of primary
classes.5 In 1862 the principal-~teachers in most of the
schools in Chicago were relieved of about half of their
former teaching time,6 and in New York City by 1867 no
principal-teacher had a class or grade for whose progress
and efficiency he was specifically responsible.7'

Released time for teaching marked a significant turn-
ing point in the development of the principalship role. The

position now enjoysd a professional status it had never be-

fore held. More significantly, however, '"the freeing of

5

Ibid., p. 15.
®1bid.

7.

Ibid., p. 16.
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the principal from teaching duties to visit other rooms
IA Y

proved the opening wedge for supervision by the principal."®
Time was made available to the principal so that one might
provide assistance to his teaching stafi. In the main,
however, few principals were equal to this responsibility.
Poor preparation and lack cf interest in supervision mili-
tated against their carrying out this function. Expecta-
tions for principals changed with their release from teach-
ing duties, but their behavior remained as it had been in
the past, Pierce made this clear:

The principals were slow individually and
as a group to take advantage of the opportunities
for professional leadership which were granted
them. This tendency was especially marked during
the period 1895-1910. The principalship was
well established from an administrative point of
view, and at that point, principals appeared con-
tent to vrest. Except for sporadic cases, they
did little to study their work, experiment with
administrative procedures, or publish articles on
local administration and supervision. The large
body of them were satisfied to attend to cleri-
cal and petty routine, administering their
schools on a policy of laissez faire. They
were generally entrenched behind their tenure
right and they usually hesitated to show vigorous
leadership to their teachers who naturally were
often as reactionary, professionally, as the
principals themselves. They were content to use
'rule of thumb' procedures in dealing with
supervision of instruction.

®Ivid., p. 16.

Ibid., p. 21.
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The principal became vesponsible for improvement of
instruction, as well as for management of the school.
Organization and supervision of extracurricular duties
gained importance after 1920. North Carolina's statutes
describe the principal as '"the executive head of 2

+ ni0 ‘ ., . ‘g
school " and establish authority of the position.

The principal shall have authority to

exercise discipline over the pupils of the

school. The principal shall use reasonable

force to discipline students and shall assign

duties to teachers with regard to the general

well-being and the medical care of students
pursuant to the provisions of G. S. 115¢-391.11

Since there was a definite carry-over from the class-
room to the school bus, the'public school principal naturally
became involved in the transportation program and its effect
on the general operation of the school. It became clear
that the school principal must supervise the buses operating
to and from his school in the same manner that he supervised
other phases of the s:chool program. The principal's in-
vcolvement with pupil transportation led to the need for
legislation and legal regulatiomn.

This chapter deals with the North Carciina General
Assembly legislation concerning the public school principal

and pupil transportation.

10N0rth Carolina, Geuneral Statutes, 8115C-5(g),
115C-288(e).

1‘1Nr:>rth Carolina, General Statutes, 81L5C-288(d).




The Statutory Provisions of Pupil
Transportation in North Carolina

The MNorth Carolina Constitution does not mention pupil
transportatidn. Thus, one must look entirely at the
statutes of the state for the provisions under which the
public school pupil transportation system operates. The
obvious reason’ that North Carolina mentions nocthing con-
cerning pupil transportation is that the Constitution was
framed in 1968. At that time most of North Carolina's
schools were in small communities where, for the most part,
students walked to and from school or else provided their
own transportation.

The state legislature, therefore, has plenary or
absolute power to make laws governing education. In an
early case the Supreme Court of Virginia recognized the
breadth of this power:

The legislature . . . has the power to

enact any legislation in regard to the counduct,

control, and regulation of the public free

schools, which does not deny to the citizen

the constitutional right to enjoy life and

libevrty, to pursue happiness and to acquire

property.1l2

By statute, the General Assembly of North Carolina
has created local boards of education and assigned to them
a large number of powers; in fact, all educaticn powers

that are not specifically given to another person or institu-

tion are in the hands of local boards of education.

:7 . o -
1plory v. Smith, 134 S.E. 360, 362 (Va. 1926).



The Principal's Authoritv Over
Assigned Personnel

In order to demecnstrate a principal's authority rela-
tive to pupil transportation, it is first necessary to es-
tablish his authority in general over assigned personnel.

A principal does have the right to make and ernforce proper
and reasonable rules and regulations for the teachers to
follow.13 He clearly has the power to enact rules and
regulations for the proper conduct of the school in his
charge 14 as long as his actions do not conflict with the
superintendent's responsibility for implementing bbard
policies.15 Just as students must obey their teachers, so
too must teachers obey the orders of their superiors, in-~
cluding the principal. Insubordination is a ground for
dismissal or other disciplinary action.

Such dismissal was ordered in a case in Davenport,
Vermont, in which teachers participatad in z demonstration
by joining students in leaving the school building, assemb-

ling at a rally on the lawn, and refusing to return to

2] . .
1J78 C.J.S. Schools and School Districts, § 237 {1952).

14300dman v. Board of Education of South-Orange
Maplewood, 1969 N.J. Sch. L. Decs. 88; McCurran v. Trenton
Board of Education, 1938 N.J. Sch. L. Decs. 577 (N.J.
Comm'r of Educ.).

1SReed v. Board of Education of P'kway School Dist.,
333 F. Supp. (E. D. Mc. 1971), rev'd on other grounds, 460
F. 2d. 827 (8th Cir. 1972).
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. . . 6
their classes when directed to do so.1 The argument that
the dismissal could not be sustained because the orders
which were disobeyed were given by the principal, rather
than by the superintendent, was held not to be persuasive.
The court said:
It is implicit in the power confided to

the board of school directors under the educa-

tional law, that authority may be delegated to

subordinate school officials, including super-
intendents, principals and teachers and the

orders of those subordinates directed to those

under their control will be recognized and en-

forced by the courts, provided they are

reasonable and consistent with the valid policy

and within the limits of the statute.l/

In another case in Grand Island, Nebraska, the dis-
charge of a teacher for insubordination was upheld based
upon her failure to comply with her high school principal's
instruction regarding the restoration of order and proper
curriculum in her classes.1

In a Delaware case, a teacher was ordered dismissed
because he was recalcitrant, was seldom compliant, and had

) ‘. . 19 . .
noe respect for his immediate superiocrs. ? In Minneapolis,

a teacher's refusal to fill out forms, as requested by

someone in charge of a program and by his principal, was

16In re Davenport, 283 A. 2d. 42 (Vt. 1971).
Y1pid., p. 460.

18Ahern v. Board of Education of School Dist. of Grand

" Island, 456 ¥. 2d4. 39% 8th Cir. (1972).

gLeach v. Board of Educavion of New Castle City
V. T. Sch. Dist., 295 A. 2d. 578 (Del. 197%).
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, , . . . o, . 20
held to constitute insuvbordination calling for discharge.”

The principal's assignment of teachers to extracur-~
ricular activities sometimes raises questions. In
Pennsylvania the assignment of hall duty, lunch duty, study
hall duty, parking lot duty, the chaperoning of athletic
activities, and bus duty wers held to be within the scepe
€ p . 21
of managerial prerogatives.

The dismissal of a teacher was upheld in a case in
Ravenna, Ohio, in which the teacher spoke at an unauthorized
assembly of students on school property after his principal
and superintendent had declared the meeting unlawful and had
urged the insubordinate students to abandon the prescribed
. . i . 22
gathering and return to classes.

When a superior, such as a principal, issues an order,

he is entitled tc have that order obeyed. The fact that a

teacher ignored a regulation promulgated by a principal was

20Ray v. Minneapolis Beard of Education, Spec. School
Dist., No. 1, 202 N. W. 2d. 375 (Minn. 1972).

21State College Educ. Ass'n v. Fennsylvania Lab. Kel.
Bd. 306 A 2d. 404 (Pa. Commw. Ct. 1972}.

?I
“ZWhitsel v. Southeast Local School Dist. 484 F. 2d.
1222 (6th. Cir. 1972).
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upheld as one of the grounds for dismissal in a Louisiana

23
case.

In another case, disciplinary action was held to
be procper in the case of a teacher who absented himself
after his request for a leave of ébsence was refused by
the principal and was also denied by the superintendent on
appea1.24 Similarly. a teacher's action in taking persounal
leave days, nofwithstanding the principal's refusal to gfant
her request for the leave, was held to constitute insub-
ordination warranting the imposition of penalties.zg
As the above examples have shown, a principal, to dis-
charge his duties properly, does and must have the power
to enforce prompt obedience to his lawful commands.26 He
has the inherent authority to curtail any disruptions in
the functioning of the school.27
The courts have also made it clear that the pupil

transportation program functions as an integral part of the

educational process.

““Simon v. Jefferson Davis Parish School Board, 289
So. 2d. 511 (La. Ct. of App. 1974), denied, 293 So. 2d. 178
(La. Ct. of App. 1974).

Z4In re the Tenure Hearing of Wardlaw Hall, 1972, MN.J.
Sch. L. Decs. 485 (N.J. Comm'r of Educ.).

2'L’In re the Tenure Hearing of Floence M. Sahner, 1972,
N.J. Sch. L. Decs. 494 (N.J. Comm'r of Educ.).

265t anley v. Gary, 116 S. E. 2d 843 (S.C. 1960).

L7Me1ton v. Young, 465 F. 2d 1332 (6th. Cir. 1972).
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All powers and duties conferred and imposed

by law respecting public schools, which are not

expressly conferred and imposed upon some other

official, are conferred and imposed upon local

boards of educatiou. Said boards of education

shall have general control and supervision of all

matters pertaining to the public schoeols in their

respective administrative units and they shall

enforce the schonl law in their respective units,Z8

Local boards employ a chief executive officer, the
superintendent, to supervise and administer the schocols of
the unit: they also entrust the supervisicn of each school
to a principal. The principal, then, is the eventual recip-—
ient of the authority that (a) belongs to the states by
virtue of the federal and state comstitutions; (b) is dele-
gated by the state of North Carclina to the General Assembly,
the State Board of Education, and local boards of educa-
tion; and (c¢) is delegated again by a local board to its
superintendent, and, finally, by board and superintendents,

o 2
to principals.

The public school principal has the power to enact
rules and regulations for the proper conduct of the school

in his charge as long as his actions do not conflict with

the superintendent's responsibility for implementing board

28North Carclina, General Statutes, 8 115C-36.

29Ann M. Dellinger, North Carolina School Law: The
Principal's Role (Chapel Hill: The University of North
Carolina, 1981), p. 1.
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policiesujo A principal might strongly disagree with such
policies, but he would have no choice but te carry them out.

Several areas of the principal's authority relative
to pupil transportation will be discussed in the sections
which follow. These areas include the matter of discipline
on school buses, procedural matters of expulsions and sus-
pensions, the'sel,ction and supervision of school bus
drivers, school bus routing procedures, assignment of pupils
to school buses, inspection of buses, and, finally, the

use and operation of school buses.

Pupil Conduct on Buses

One of the principal's prime responsiﬁilities in the
area of pupil transpcrtation regards the matter of discipline
and misbehavior on school buses. This has been a problem
most directly affecting the school bus driver who, with his
eyes ftixed on the road and his back to the pupils, controlling
an eight-ton, six-wheelead vehicle, is required at all times
to maintain good order aboard the bus. The authority over
and responsibility for the operation of the bus is given to
the driver by the following statute:

The driver of a schocl bus subject to the
direction of the principal shall have complete
authority over and responsibility for the opera-

tion of the bus and the maintaining of good order
and conduct upon such bus, and shall report

3OIrving C. Evers, "The Principal's Authority Over
Assigned Personnel,'" in The School Principal and the Law,
ed. Ralpith D. Stern (Topeka: National Organization for Legal
Froblems in Education, 1978), p. 14.
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promptly to the principal any misconduct upon
such bus or disregard or viclation of the
driver's instructions by any person riding up-
on such bus. The principal may take such
action with reference to any such misconduct
upon a school bus or any violation of the in-
structions of the driver, as he might take if

such misconduct or violatigg has occurred upon
the grounds of the school.2-=

Many public school principals use corporal punish-
ment as a means of maintaining proper conduct while students
are bhus passengers. Corporal punishment, or defined broadly,
any form of punishment that inflicts pain, is a disciplin-
ary method used particularly in North Carolina. However,
the principal should be aware that the North Carolina
Association of Educators reports that it helps defend about
35 teachers per year who are accused ofexcessivecorporal
punishment.32 These two facts indicate that the issue of
corporal punishment is and will continue to be a problem
for North Carolina principals.

In most cases this matter is governed by state law
in North Carolina which says:

Principals, teachers, substitute teachers,
voluntary teachers, teacher aides, and assistants-

and student teachers in the public schools of

this State may use reasonable force in the exercise

of lawful authority to restrain or correct pupils
and maintain order. No local board of education

W

1North Carolina, General Statutes, 8 115C-185(Db).

32

Carolina Education, November, 1977 , p. 12.
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or district committee shall promulgate or con-
tinue in effect a rule, regulation or bylaw,
which prohibits the use of_such force as is
specified in this section. 3

School principals have the Baker v. QOwen decision to

guide them in their use of corporal punishment. The court
handed down the following opinion when a parent brought suit
claiming that the North Carolina statute which authorizes
school officials to 'use reasonable force in the exercise

of lawful authority to restrain or correct pupils and main-
tain order" Qés unconstitutional. The parent held that
insofar as the statute allowed corporal punishment over
parental objection, it violated the parents' vight to
determine disciplinary measures for their c‘nild.34 In this
case the three-judge federal district court rejected the
mother's claim to a fundamental right as a parent to decide
how her child will be punished. It concluded that the
state's proper and substantial interest in maintaining order
and discipline in the public schools ocutweighed the parents'
right to determine disciplinary measures. It found that

So long as the force used is reasonable--
and that is all that the statute here allows--
school officials are free to employ corporal
punishment for disciplinary purposes until in
the exercise cof their own professional judgment,

33

34
1975).

North Carolina, General Statutes, B 115C-390.

Baker v. Owen, 395 F. Supp. 294, 296 (M.D.N.C.



or response to concerted pressure from op-
posing parents, they decided that its harm
outweighs its utility.-

The plaintiffs also claimed that the statute allowed
corporal punishment withiout due process. The court found
that public schcol children have an interest, protected by
the concept of liberty. in avoiding punishment, including
corporal punishment. It noted that the statute gave stu-
dents a reasonable expectation of freedom from excessive
or pointless corporal punishment by requiring the punish-
ment to be reasonable and only for specific purposes. It
found, however, that the statute fails to provide procedural
safeguards to ensure that the authorized punishment would
not be administered arbitrarily or with unreasonable force.
It therefore outlined the following minimum procedures that
must be followed before corporal punishment is used:

1. Except for those actions of misconduct that are

so antisccial or disruptive in nature as to
shock the conscience, corporal punishment
may never be used unless the student is in-
formed beforehand that specific misbehavior
would result in its use. Also, subject tc
the same exception, corporal punishment

should never be employed as a first line of
punishment.

j]

. Corporal punisbment must be administered by a
teacher or principal in the presence of
anotheyr teacher or official, who must be told
in the student's presence the reason for
the punishment before the punishment is
adninistered. :

351pid., p. 301.



3. Upon request, an official who has administered
corporal punishment must provide the child's
parents with a written explanation of his
reasons and the name of the second official
who was present.30
In general, a principal may expel a student for any
conduct that either disrupts the educational process or
endangers the health or safety of the student, his class-
mates, or school personnel (e.g., shooting firecrackers on
& school bus).37

In this situation the expulsion need not be pursuant
to established school board regulations. Any conduct on
the part of a pupil that tends to injuré other pupils, and
tc interfere with the safe operation of the school bus, may
result in the offender being suspended, by the principal,
from attending school. As a federal district court in
Florida noted, '"Due process is not affronted when students
are disciplinéd tor violations of unwritten rules when mis-~
conduct challenges lawful schocl authority and undermines
the orderly operation of the school.”38

A half-century ago the courts placed no limitations

upon a principal's discretion to suspend or expel a student

for a minor offense. In one of the earliest illustrative

361pid., p. 302-303.

.

“7D. A. Carter, "Children and Student Rights: A

Legal Analysis," Urban Education 11 (July 1976):

185-200.
3§ ,

*Bpiyn v. Childs, 355 F. Supp. 1085, 1090 (N.D.

Fla. 1973).
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cases (Pugsley v. Sellmeyer), the Supreme Coutrt of Arkansas
upheld expulsioﬁ of a student for violation of a rule
against the use of cosmetics. The court's rationale for
noninterference is expressed as follows:

The question, therefore, is not whether we
approve this rule as one we would have made as
directors of the district, nor are we required
te find whether it was essential to the main-
tenance of discipline. On the contrary, we must
uphold the rule unless we find that the directors-
have clearly abused their discretion, and that
the rule is not one reasonably calculated to
effect the purpose intended, that is, of pro-
moting discipline in the school; and we do not
so find.

Courts have other and more important func-
tions to perform than that of hearing the com-
plaints of disaffected pupils of the public
schools against rules and regulations promul-
gated by the schoocl boards for the government
of the schools. . . . These directors are in
close and intimate touch with the affairs of
their respective districts, and know the condi-
tions with which they have to deal. It will be
remembered also that respect for constituted
authority and obedience thereto is an essential
lesson to qualify one for the duties of citizen-
ship, and that the school room is an appropriate
place to teach that lesson; so the courts hesi-
tate to substitute their will and judgment for
that of the school boards which are delegated by
law as the agencies to prescribe rules for the
govermment of the public schools of the state,
which are supported at the public expense.3

A California case provides an example of a rule that
was unentorceable against a student because it was too vague.

A student had been expelled for violating a rule prohibiting

(99}

39Pugsley v. Sellymeyer, 158 Ark., 247, 250 S.W. 53
{1923).
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"extreme hair styleso”ao In overturning the expulsion, the
courts said that the regulation '"totally lacks the specificity
requived of governmental regulations which limits the exer-
cise of constitutional rights.'
A helpful statement of the specifiity required in
school regulations is provided by a Texas case:

School rules probably dc not need to be as
narrow as criminal statutes but if school officials
contempolate severe punishment, they must do so
on the basis of a rule which is drawn so as to
reasonably inform the student what specific con-
duct is prescribed [sic/. Basic notions of
justice and fair play require that no person
shall be made to suffer for a breach unless

standards of behavior have first been announced,
for who is to decide what has been breached?

Until recently, few procedural requirements were placed
upon the public school principal when it was decided to sus-
pend or expel a student for misconduct while a passenger on
a school bus. Pupil transportation and an education were
considered privileges, not a right, and expulsions were
generally not reviewed by the courts. Today, education is
considerad a right that cannot be denied without proper
reason and unless proper procedures are followed.42

The following general statute of North Carolina should

be follecwed when a principal i s cons idering the suspension

or expulsion of pupils. The statute reads

50 Mevers v. Arcator Union H.S5. Dist., 269 Cal. App.
549, 75 Ca. Rptr. 68 (Ct. App. 1969).

/i
41"ulllvan v. Houston Independent Sch., Dist., 307 F.
Supp. 1328, 1344-45 (8.D. Tex.. 1969).

s v. Lopez, 419 U.8. 565,
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Local boards of education shall adopt poli-
cies governing the conduct of students and
shall cause these policies to be published
and made availablie at the beginning of each
school year to each student and his parents.
Local boards of educarion shall adopt policies,
not consistent with the provisions of this
section or the Constitutions of the United
States and North Carolina, establishing pro-
cedures to be followed by school officials

in suspending or expeliing any pupil from
school and shall cause such procedures to be
published and made available at the beginning
of each school year to each student and his
parents.

The principal of a school, or his delegate,
shall have authority to suspend for a period
of 10 days or less any student who willfully
violates policies of conduct established by
the local board of education: Provided, that
a student suspended pursuant to this sub-
section shall be provided an opportunity to
take any quarterly, semester or grading period
examinations missed during the suspension
period.

The principal of a school, with the prior ap-
proval of the superintendent shall have the
authority to suspend for periods of times in
excess of 10 scheool days, but not exceeding
the time remaining in the school year, any
pupil who willfully violates the pclicies of
conduct established by the local board. of edu-
caticn. The pupil or his parents may appeal
the decision of the principal to the local
board of education.

A local board of education mav, upon recommenda-
tion of the principal and superintendent, expel
any student 14 years of age or older who has
been convicted of a felony and whose continued
presence in school constitutes a clear threat
to the safety and health of other students or
empioyees. MNotwithstanding the provisions of
G.8. 115C~112, a local board of education has
no duty to continue to provide a child with
special needs, expelled pursuant te this sub-
section, with any special aducational or re-
lated services during the period of expulsion.
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. A final decision ¢f the local board of educa-
tion pursuant to subsections (c¢) and (d) shail
be subject te judicial review in the manner
provided by Article 4, Chapter 150A of the
General Statute. (1955, c. 1372, art. 17,

s. 53 1959, ¢. 573, s. 125 1963, c. 1223, s. 5;
1965, c. 584, s. 1l4; 1971 c¢. 11585 19792, c.
874, s. 15 1981, c. 423, 5. 1.)43

In dealing with students who break bus rules or other-
wise create problems while riding a bus, the principal, at
times, has no other alternative except to suspend the
student f£rom school. Howaver, students in school as well
as riding a bus are 'persons' under the North Carclina
Constitution, possessed of fundamental rights-which the
principal must respect.44

Where exclusion or suspension for any considerable
period of time is a possiblé consequence of proceedings, due
process requires a number of procedural safeguards to. .
students such as:

1. DNotice tc pareunts and students in the form of
a written and specific stetemenit of the
charges which, if proved, would justify the
punishment sought.

2. A full hearing after adequate notice.

3. Which hearing is conducted by an impartial
tribunal.

4. The right to examine exhibits and other evi-
dence against the student.

5. The right to be represented by counsel (though
not at public expense).

4 " AaEe aa
jNorth Carolina, (eneral Statutes, § 1150-39i.

“4Givens v. Poe, 246 F. Supp. 202 (W.D. N.C. 1972).
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6. The right to confront and examine adverse
witnesses.

7. The right to present evidence on behalf of
the student.

8. The vight to make a record of the proceedings.
9. The requirement that the decision of the 5

authorities be based upon substantial evidence.

Selection and Supervision of
Bus Drivers

The school bus driver--the key to safety--is the
most important single factor in any pupil transportation
prcgram. There is considerable evidence that very few
school bus accidents are the result of the mechanical fail-
ure of vehicles; most studiegs indicate that a large majority
of bus accidents can be traced to the driver rather than to
any fault in the equipment. No pupil traunsportatica program
can be better than the bus drivers it employs. It is the
driver who determines the effectiveness of safe vehicles,
of well planned routes, of precautions against accidents,
and of the total administrative effort.

The selection and emplovment of drivers for school
buses i1s the responsibility of the county or city board of
education, while the assignment of the drivers to particular
buses is ieft to the principal of each school. All drivers
of school buses must meet the regulations and regquirements

of the State Board of Education. The following statute

451pid.
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gives the responsibility of securing and hiring drivers to
the city or county board of education.

Each local board, which elects to operate a
school bus trensportation system, shall empioy
the necessary drivers for such school buses.
The drivers shall have all qualifications pres-
cribed by the regulations of the State Board of
Fducation herein prcovided for and must have at
least six months driving experience as a licensed
operator of a motor vehicle before employment as
a regular or substitute driver, but the selection
and employment of each driver shall be made by
the local board of education, and the driver shall
be the employee of such local school administrative
unit. Each local board of education shall assign
the bus drivers employed by it to the respective
schools within the jurisdiction of such board,
and the principal of each such school shall assign
the drivers to the school buses to be driven by
them. No school bus shall at any time be driven
or operated by any person other than the bus
driver assigned by such principal to such bus ex-
cept by the express direction of such principal
or in accordance with rules and regulations of
the appropriate local board of education.

The employed driver of a school bus in Ncrth Carolina
is charged with the responsibility of maintaining order on
his bus. The authority over and responsibility for the op-
eration of the bus is placed upon the driver of the bus by

the following statute.

The driver of a school bus subject to the
direction of the principal shall have complete
authority aver and responsibility for the opera-
tion of the bus and the maintaining of good order
and conduct upon such bus, and shall report

romptly to the principal any misconduct upcr such
n1s. The principal may take such action with
reference to any such misconduct upon a school
bus, or any violation of the instructions of

the driver, as he might take if such misconduct

/ r~ Ly rd
+6Ncrmh Carolina, General Statutes, & 1150-245{a).
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or Violatio? had occurred upon the grounds of
the school.?7

The driver of any school bus shall permit
no person to ride upon such bus except pupils or
school employees assigned thereto or persons
permitted by the express direction of the princi-
pal to ride thereon.

In addition tc the bus driver, the principal may ap-
point a monitor to help maintain discipline on the bus.
The statute that gives the principal this authority is
permissive and not mandatory; therefore, it is not necessary
for the principal tc appoint a menitor, and he cannot be

held negligent if he does not choose to appoint one.

The principal of a school, to which a school
bus has been assigned, may, in hig discretion, ap-
point a monitor for any bus so assigned to such
school. It shall be the duty of such monitor,
subject to the direction of the driver c¢f the bus,
to preserve order upon the bus and to do such other-
things as may be appropriate for the safety of the
pupils and emplovees assigned toc such bus while

-boarding such bus, alighting therefrom or being
transported thereon, and to require such pupils

and emplovees to conform to the rules and regula-
tions established by the local board of education
for the safety of pupils and employees upon scheol
buses. Such monitors shall be unpaid volunteers
who shall serve at the pleasure of the principal.A’

The selection of bus drivers is one important phase
of safe bus operation that is too often neglected by school

administrators. There is considerable evidence that adult

47 1uid., (B).

“Brbid., (o).
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9North Carolina, General Statutes, 8§ 113C-245 (d).




drivers are no more capable than younger drivers.so Since
1931 North Carolina has led the nation in the employment of
the student driver. Approximately 89 percent of the school
bus drivers in the state are students.51 The use of
students as bus drivers is a very controversial issue, be-
yond the scope of this study.

According to the National Education Association, the
following factors should be considered in determining an
applicant's suitability as a bus driver:

1. Reliability and dependability

2. Initiative, self-reliance, and leadership ability

3. Ability to get along with other people

4. Personal habits of cleaniiness "

5. Moral character above reproach

6. Freedom from use of alcoholic beverages, drugs,
and narcotics

7. ‘Honesty beyond question

8. Emotional stability {(patient, calm under stress,
even-tempered, considerate)

9. Good physical condition as shown by & doctor's
examination

SOPhillip Ambrose, '"The Usa of High School Students
as Bus Drivers' (Ed.D. dissertatiomn, Columbia University,
1949} . ' ’

51, . . . , . ot e s

Interview with Mr. Max Sherrill, Division of Trans-
portation, North Carolina Department of Public Instruction,
15 November 1982.
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10. Good driver skill as shown by a road test
with a school bus (unless adequate time and
facilities are available for teaching the
necessary driving skills)>2

School Bbus Routing Procedures

Satisfactory school bus operations depend tc a great
extent ‘'upon establishing the bus routes efficiently and in
fairness to all pupils. Proper bus routing guarantees to
all pupils entitled to transportation under law impartial
service consistent with statutory requirements and also
serves to protect those obligated to provide the funds by
eliminating useless mileage and duplication of routes.

In planning the route for each bus, consideration must be
given to the convenience of the whole bus load, rather than
to a few individuals.

The principal is charged under the law with the re-
sponsibility of planning a route for each bus assigned to
his school. This responsibility is made clear by the
fcllowing statute:

The principal of the school tce which a school
bus has been assigned shall, prior to the com-
mencement of each regular school year, prepare
and submit to the superintendent of the local
school administrative unit a plan for a definite
route, including stops for receiving and dis-
charging pupils, for each school bus assigned
to such school so as to assure the most efficient

2 . . C s ; e

5"1\1&xt101'1a1 Education Association, Standards and Train-
ing Programs for School Bus Drivers: Information on Current
Status (Washington, D.C.: National Education Association,

1943), p. 8.




use of such bus and the safety and convenience
of the pupils assigned theretc. The superin-
tendent shall examine such plan and may, in his
discretion, obtain the advice of the State Board
of Education with reference thereto. The super-
intendent shall make such changes in the pro-
posed bus routes as he shall deem proper for

the said purposes and, thereupon, shall approve
the route. When so approved the buses shall

be operated upon the route so established and
not otherwise, except as provided in G.S.
115C-239 to 115C-246, 115C-248, 115C-249,

115C (d) (115C-250(k)) 115C-251 to 115C-254

and 115C-256 to 1i15C-261. From time to time

the principal may suggest changes in any such
bus route as he shall dezm proper for the said
purpose, and the same shall be effective when
approved by th2 superintendent of the local
school administrative unit.

Unless road corditions shall make it in-
advisable tou do so, public school buses shall
be so routed on state-maintained highways that
the school bus, to which such pupil is assigned,
shall pass within one mile of the residence of
each pupil, who lives one and one half miles
or more from the school to which such pupil is
assigned.

All bus routes when established pursuant to
this section shall be filed in the office of
the board of education of the local school ad-
ministrative unit, and all changes made therein
shall be filed in the office of such board with-
in 10 days after such change shall become et-
fective.

If any school bus route established or
changed as hereinabove provided is unsatisfactory
to the district school committee, the committee
may request the board of education of the local
school administrative unit to make such changes
in such route as the committee desires. In the
event, the board ¢f education shall hear the
request of the district school committee and shall
make such change, i1f any, in such route as to
the beard shall seem advisable so as to assure
the most efficient use of such bus and the safety
and convenience of the pupils assigned thereto.
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No provision of G.S. 115C-239 to 115C-246,
115C--248, 115C-249, 115C-250(d) (115C-250(b)),
115C-251 to 115C-254 and 115C-256 to 115C-261 shall
be construed to place upon the State, or upon
any county or city, any duty to supply funds
for the transportation of pupils who live with-
in the corporate limits of the city or town in
which is located the public school in which such
pupil is enrolled or which such pupil is assigned,
even though transportation to or from such school
is furnished to pupils who live outside the limits
of such city or town.33

Assigrmeni of Pupils to School Buses

The responsibility of assigning pupils to school buses
has been placed by general statute in the hands of the
principal of each local school.

The principal of a school, to which any
school bus has been assigned by the superintendent
of the schools of the local school administrative
unit embracing such school, shall assign to such
bus or buses the pupils and emplovees who may be
transported to and from such schocl upon such bus
or buses. No pupil or employee shall be permitted
to ride upon any school bus to which such pupil or
employee has not been so assigned by the principal
except by the express direction of the principal.o>%

When the superintendent assigns a bus to be used by
more than cne school, he may designate the number of pupils

to be transported each day.

In the event that the superintendent of any
local school administrative unit shall assign a
school bus to be used in the transportation of
pupils to two or more schools, the superintendent
shall designate the number of pupils to be
tranzported to and from each such schocl by such

53
54

North Carolina, General Statutes, 8 115C-246.

North Carolina, General Statutes, 8 115C-244(a).
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bus, and the principals of the respective
~schools shall assign pupils to such buses
in accordance with such designation.

In case the student has not been assigned to a school

bus, he or his parents may apply toc the principal for

t
=
i}
s}
)

portation to and from the school that he is to attend.

Any pupil enrolled in any school, or the
parent or guardian of any such pupil, or the
person standing in loco parentis to such pupil,
may apply to the principal of such school for
transportation of such pupil to and from such
school day. The principal thereupon shall as-
sign such pupil to a school bus serving the
bus route upon which such pupil lives, if any,
and if{ such pupil is entitled to ride upon such
bus in accordance with the provisions of G.S.
115C-239 to 115C-246, 115C-248, 115C-249, 115C~
250(d) (115C-250(b)), 115C-251 to 115C-254 and
115C--256 to 115C~261 and the regulations of the
State Board of Education herein provided for.
Such assiignment shall be made by the principal
so as to provide for the ovderly, safe and
efficient transportation of pupils to such
school and s¢ as to promote the orderly and ef-
ficient administration of the school and the
health, safety and general welfare of the pupils
to be so transported. Assignments of pupils
and employees tn school buses may be changed
by the principal of the school as he may trom
time to time find proper. for the safe and ef-
ficient transportation of such pupils and employees.

Should the principal decide that it is not practical
to provide transpcrtation for any particular child or that

a child is not entitled to such transportation, then the

parent or guardian may apply to the city or county bcard of

3S1bid., (b).

JsIbid.; {c).
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education for transportation. The decision of the board of
education may be appealed to the superior court of the
county in which the school is located,

The parent or guardian of any pupil enrolled
in any school, or the person standing in loco
parentis to any such pupil, who shall apply to
the principal of such school for the transporta-
tion fo such pupil to z2nd from such school by
scheol bus, may, if such application is denied,
or if such pupil is assigned to a school bus not
satisfactory to such parent, guardian, or person
standing loco parentis to such pupil, pursuant
to rules and regulations established by the local
board of education, apply to such board for such
transportation upon a school bus designated in
such application, and shall be entitled to a
prompt and fair hearing by such board in accord-
ance with the rules and regulations established
by it. The majority of such board shall be a
quorum for the purpose of holding such hearing and
passing upon such application, and the decision
of the majority of the members present at such
hearing shall be the decision of the board. 1If,
at such hearing, the board shall find that pupil
is entitled to be transported to and from such
schcol upon the school bus designated in such
application, or if the board shall find that the
transportation of such pupil upon such bus to
and from such scheool will be for the best inter-
ests of such pupil, will not interfere with the
proper administration of such school, or with
the safe and etficient transportation by school
bus of cther pupils enrolled in such school and
will not endanger the health or safety of the
children there enrolled, the board shall direct
that such child be assigned to and transported
to such school upon such bus.

A final decision of the local board of
education pursuant to G.S. 115C-244 (d) shall
he subject to judicial review in the manner
provided by Article 4, Chapter 150A of the
General Statutes: Provided, notwithstanding
the provisions of G.S. 150A-45, a person seeking
judicial review under this section shall not
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appeal the final decision of the local board of
education to any State board, but shail file

a petition for review in the superior court of

the county where the final decision of the local
board of education to any State board, but shall
file a petition for review in the superior court

cf the county where the final decision of the local
board of education was made. If the court de-
termines that the final decision of the local board
of education should be set aside, then the court,
notwithstanding the provisions of G.S5. 150A-51,

may enter an order so providing and adjudging

that such child is entitled to the school bus
assignment as claimed by the appellant, or such
other school bus assignment as the court may

find such child is entitled to, and in such case
such child shall be assigned to such bus by the
local board of education concerned.>/

Inspection of Buses

The school bus driver is to report to the principal
any defect which may hinder the safe operation of the bus,
and the principal, in turn, is to report the same to the
superintendent.

It shall be the duty of the driver of each
school bus to report promoptly to the principal of
the school, to which such bus is assigned, any
mechanical defect or other defect which may af~
fect the safe operation cf the bus when such de-
fect comes to the attention of the driver, and
the principal shall thereupon report such defect
to the superintendent of the local school admin-
istrative unit. It shall be the duty of the
superintendent of the local school administrative
unit to cause any and all such defects to be
corrected promptly.

57North Carolina, General Statutes, B 115C-244(d)(e).

DsNorth Carolina, General Statutes, & 115C-248(b).
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The principal is to remove immediately from service
an unsafe bus until it has been put in safe operating con-
dition again. Freguant inspections are necessary to in-
sure that school buses which have been built safe remain
safe in use.

If any school bus is found by the principal
of the stincol, to which it is assigned, or by the
superintendent of the local school administrative
unit, to be so defective that the bus may not be
operated with reasonable safety, it shall be the
duty of such principal or superintendent to cause
the use of such bus to be discontinued until such
defect is remedied, in which event the principal
of the school, to which such bus is assigned, may
permit the use of a different bus assigned tc such
school in the transportation of the pupils and
employees assigned to the bus found to be defec-
tive.o9 :

Use and Operation of School Buses

Safe school transportation is considered an important
part c¢f the total education program. The primary purpose cf
school buses is tc transport students to and from school
(Appendix D). There are, however, some few exceptions to
the above rule. These exceptions are spelled out very

clearly in the General Statutes of North Carolina.

Public school buses may be used for specific, desig-
nated purposes only, and it is the duty of the superintendent
of the schools of each local school ddministrative unit to
supervise the use of all school buses operated by that unit

so as to assure and require compliance with this section:

o
2P1bid., ().



A school bus may be used for the transpor-
tation of pupils enrolled in and employees in the
operation of the school to which such bus is as-
signed by the superintendent of the lecal school
administrative unit. Except as otherwise herein
provided, such transportation shall be limited
to transportation to and from such school for
the regularly organized school day, and from and
to the points designated by the principal cf
the school to which such bus is assigned, for
the receiving and discharging of passengers.

No pupil or employee shall be so transported
upon any bus other than the bus to which such
pupil or employee has been assigned pursuant

to the proviscions of G.S. 115C-239 to 115C-246,
115C-248 to 115C~249, 115C-250 9d0 (115C-250(b)),
115C~251 to 115C-254 and 115C-256 to 115C-261.

Provided, that children enrolled in a head-
start program which is housed in a building owned
and operated by a local school administrative unit
where school is being conducted may be trans-
ported on public school buses, so long as the
contractual arrangements made cause no extra
expense to the State: Provided further, that
children with special needs may be transported
to and from :the nearest appropriate private school
having a special educaticn program approved by the
State Poard cf Education it the children to be
transported are or have been placed in that pro-
gram by a local school administrative unit as a
result of the State or the unit's duty to provide
such children with a free appropriate public
education. 80

The principal has the authority to use a school bus to
transport pupils in the event of illness or injury.

In case cof illness or injury requiring im-
mediate medical attention of any pupil or em-
ployee while such pupil or employee is present
at the school in which such pupil is enrolled
or such employee is employed, the principal of
such school may, in his discretion, permit such
pupil or employee to be transported by a school

60North Carolina, General Statutes, § 115C-242(1).
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bus to a doctor or hospital for medical treat-
ment, and may, in his discretion, permit such
other person as he may select to accompany
such pupil.bl

Since transportation is an integral part of education,
it is essential that it be organized and administered as
part of education., The following statute is very helpful
in that it authorizes transportation one day prior to the
opening cof the regular sessioa ¢f school.

The board of education of any local school
administrative unit may operate the school buses
of such unit one day prior to the opening of the
regular school term for the transportation of
pupils and employees to and from the school to
which such pupils are assigned or in which they
are enrolled and such employees are employed, for
the purposes of the registration of students, the
organization of classes, the distribution of
textbooks, and such other purposes as will, in
the opinion of the superintendent of the schools
of such unit, promote the efficient o;ganization
and operation of such public schools.”

The problem Qf fixing a walking distance for school
pupils is a relative one which cannot have one single answer.
The age and physical condition of the pupils, the climate
and weather, the kind of neighborhood or country through
which they must walk, traffic hazards, and whether or not
students have a long ride after walking are just a few pf

the factors which have a bearing on the answer to what is

%lipid., (2).

%21bid., (3).



"reasonable walking distance." In fact, the minimum dis-
tance requirement for providing transportation service is
no longer a fair standard in many areas.

A local board of education which elects to
operate a bus transportation system, shall not
be required to provide transportation for any
schodl empleyee, nor shall such board be re-
quired to provide transportation for any pupil
living within one and one half miles of the
school in which such pupil is enrolled.®3

Transportation for Extracurricular
Activities

There has been a.growing tendency on the part of many
states to liberalize the restrictions on the use of school
buses to permit their use for any regularly scheduled
school activity. North Carolina has not gonme so far in this
direction as some other states primarily because of its
present system of maintaining the bus fleet. Service trucks
are sent around to the schools during the daytime while
schocl iz in sessior to check the bus fleet for any mechani-
cal defects. If the buses are being used, needless to say,
they do not get checked; therefore, the auxiliary use of
buses must be kept to a minimum.

Students of every sge participate in educational field
trips and athletic events. Off-campus activities, by their
very nature, present some element of danger to the student

and pose transportation problems for the public school

83 1pid., (4).
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principal. To help simplify and alleviate this problem,
local boards of education are authorized to purchase activity
buses by the following statute:

The several local boards of educaticn in the
State are hereby authorized and empowered to take
title to school buses purchased with local or com-
munity funds for the purpose of transporting
pupils to and from athletic events and for other
local school activity purposes, and commonly
referred to as activity buses.é

The in loco parentis relationship of the school staff

to the pupils does not stop at the schoolyard boundaries,
but extends into the community beyond the school to cover
whatever school-sponsored activity is being held. A high
school student was drowned during a school cuting, and suit
was instituted against the teacher, the coach, and the
principal charging their negligence in the matter. Although
the court awarded damages, it refused to hold the principal
liable. Said the court:

A principal has the duty to supexrvise the
school grounds and upon failure to do so could
be held liable. Where a principal is personally
negligent he may be held responsible for in-
juries resulting therefrom. It appears to us
that the principal had fulfilled his duty when
he gave appropriate instructions and specified
certain conditions under which the trip might be
taken:. He was guilty of no negligence. The
duties of a principal are manifold and he cannot
be at all places at all times. He is not re-
sponsible for the failure of his staff to fulfill
thaiy duties.65

64North Carolina, General Statutes, & 115C-247.

63cox v. Barnes, 469 S. W. 2d 61 (1971).
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Transportation of the Handicapped
Student

In the introductory material in Chapter I, it was
pointed out that public education is a state function.
Since the state of North Carolina has accepted as its re-
sponsibility the education of every child of school age
within its borders, providing transportation is an integral
. part of this total commitment.

The following statute covers the principal's respon-
sibility in providing transportation to the handicapped
student.

a. Local boards of education are responsible for
providing or paying the costs of transportation
for children with special needs enrolled in
schools or programs under their jurisdiction
and are responsible for providing or paying the
costs of transportation to any non-residential
program, public or private, if the student
has been placed in or assigned to that pro-
gram by the local board of education. Special
funds may be provided for this purpose through
the Director, Division of Transportation of
the State Board of Education and are incor-
porated in the general transportaticn pian of
the local board.

b. If a child with special needs is assigned to
or enrolled in a residential program operated
by or under the jurisdiction of the Department
of Human Resources or the Department of
Correction, the department operating the pro-
gram or having the program under its juris-
diction or control is responsible for pro-
viding or paying the costs of transpoxrtaticn.

c. The costs of transportation for a child with
special needs placed in or assigned to a
school or program outside the state shall be
paid by the local education agency placing or
assigning the child in that school or program.
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In no event shall reimbursement for the costs
of transportation paid for any one child ex-
ceed the Department of Traznsportation allow-
ance per mile unless it is demonstrated by
the child or his/her parent that such limi-
tation will work a hardship or is unreason-
able. This justification must 'be approved

by the local education agency and appropriate
state agency.

The overall purpose of this study is to provide

schocl principals with appropriate information regarding the

legal aspects of pupil transportation so that principals

will be able to make decisions which are legally sound.

The growth of pupil transportation in the United States has

been steady and upward from its earliest beginning. Today,

transportation is one of the principal's most serious

responsibilities because of the ever-present possibility of

injury or death.

66

North Carolina, General Statutes, §:.115-367.
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CHAPTER IV

REVIEW OF COURT DECISTONS RELATING
TO PUPIL TRANSPORTATION

Introduction

Many court decisions have been handed down regarding
pupil transportation. In recent years, numerous studies
have dealt with pupil transportation and desegregation, but
it was not the intent of this study to get involved in this
area of pupil trensportation. In North Carolina, the leg-
islatufe has given the public schocl principal the same
legal authority to maintain order on a school bus as to
control pupil behavicr on the school grounds.

The driver of a school bus subject to the
direction of the principal shall have complete
authority over and responsibility for the cpera-
tion cof the bus and the maintaining of good order
and conduct upon such bus, and shall report
promptly to the principal any misconduct upon
such bus. The principal may take such action
with reference to any such misconduct upon a
school bus, or any violation of the instruction
of the driver, as he might take Lif such miscon-
duct or wiolation had occurred upon the grounds
of the school.

Decisions have been handed down by varicus courts re-

garding a number of constitutional questions related to pupil

( )lNorth Carolina, General Statutes, 8 115C-246(h)
19681).




transportation and tort liability, transportation and due
process, transportation and pupil control, transportation
of the handicapped, and transportation for auxiliary pur-
poses. Certain legal principles have evcived, as a result

of these decisions.

Pupil Transportation and Tort Liability

Overview

The common~law immunity doctrine protecting govern-
mental entities from tort liability stems from English case
law. Its theoretical basis evolved from the medieval con-
cept of the "divine right of Kings" from which came the
maxim that 'the King can do no wrong.'" In America, ‘the
state has the-attributes of sovereignty and courts
reasoned, therefore, that the state is immune from tort lia-
bility and cannot be sued without its consent. This
sovereignty extends to the school district as an arm or
agency of the state; since education is a govermnment func-
tion, the school district is immune to tort actién. in-
numerable court cases have upheld the doctrine on this basis.2

The doctrine of immunity from torts has had many in-
terpretations. In recent years, this doctrine has been
moditied through legislative and judicial action. Conse-
quently, there sre many exceptions to it recognized by the

courts (Appendix B).

St s T T . .
"Wiho is Liable for Pupil Injuries?” NEA Research
Division, February 1563 , p. 18.
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The public school principal is liable under general
principles of tort law for his own personal acts of negii-
gence or wrongdoing. However, liability is not placed upon
the principal for negligence acts committed by the bus
driver. No employer-employee relationship exists between a

principal and the bus driver, even though the principal

supervises the bus driver. The school board is the employer..

Pupil Transportation and Due Process

The Fourteenth Amendment was added to the United
States Constitution in 1868. The original intent of the
Fourteenth Amendment was to assist the ex-slave in obtain-
ing rights exercised by all Americans. The due process
clause provides that no state shall 'deprive any person of
life, liberty, or property, without due process of law."
This prohibition also applies to all the state's govern-
mental subdiwvisions including school districts.

The rights cof parents and the state in the education
of the young tend to come into conflict daily. Chief
Justice Earl Warren describad "due process" as having the
following qualities:

"Due process'" is an elusive concept. Its
exact boundaries are undefinable, and its content

varies according to specitfic factual contexts. . .

(A)s a gereralization, it can be said that due
process embodies the differing rules of fair play

*Reynolds v. Sims, 377 U. S. 533, 578 (1964).
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which through the years, have become associated
with differing types of proceedings. Whether the
Constitution requires that a particular right
e¢btained in a specific proceeding depends upon

a complexity of factors. The nature of the al-
leged right involved, the mnature of the proceed-
ing, and the possible burden on that proceeding,
are all considerations which must be taken into
account.+

A wide variety of educational court decisions have
invoked the Fourtheenth Amendment. Of these, one type
chosen for review are court decisicns relating to due
process and pupil transportation. Other court cases were
chosen to clarify the following legal issues:

1. Due process and the curtailment of pupil
transportation

2. Door-to-door bus service and due process

3. The legal rights of the handicapped to an
education

4. The legal responsibility of the public school

principal when students are involved in extra -
curricular activities

Transportation and Pupil Control

A difficult problem constantly confronting public
school principals is how to deal with student behavior on
school buses when that behavior is unacceptable and at times
could be a contributing factor in an accident (e.g., open-
ing the rear bus door while bus is moving). When pupils

enter a bus they are under the jurisdiction of the school;

4Harmah v. Larche, 363 U. S. 420, 442 (1950).
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the principal is said to stand in loco parentis, in the place

of the parents, to the students. The courts have inter-
preted this doctrine to mean that the schools have almost
the same authority over pupils while they are at school as
the parents have over them at home.

With reference to pupil misconduct upon a school bus,
or any violation of the instructions of the driver, the
principal may take such action as he might take if such
misconduct or violation had occurred upon the grounds of
the school.5 If the principal's action is to suspend an
unruly pupil, or exclude omne from school, concern is

raised that the student may be thus deprived of a funda-

mental right to an education.6

In exercising the duty to maintain safety and proper
condﬁct on school buses, a public school principal has a
difficult choice between respecting the rights of indi-
viduals and maintaining a reliable transportation éystem.

Transportation of Children With
Special Needs

The term '"children with special needs'" includes, without
limitations, all children between the ages of five and eighteen

who, because of permanent or temporary mental, physical
y :

SNorth Carolina, General Statutes, & 115C-245(h).

°Givens v. Poe, 346 F. Supp. 202 (W. D. N. C. 1972).



or emotional handicaps need special education, are unable
to have all their needs met in a regular class without
spaciel education cr related services, or are unable to be
adequateiy educated in the public schools. It includes
those who are mentally vetarded, epileptic, learning dis-
abled, cerebral palsied, sericusly emotionally disturbed,
orthopedically impaired, autistic, multiple handicapped,
pregnant, hearing-impaired, speech-impaired, blind or vis-
ually impaired, genetically impaired, and gifted and
talented.7

Each school board has the discretion to provide
"children with special needs'" the type of transportation
needed.

Local boards of education, under such rules
and regulations as they shall adopt, may permit the
use and operation of school buses for the trans-
portaticn of pupils and instructional personnel
as the board deems necessary to serve the instruc-
ticnal programs of the schools. Included in the
use permitted by this section is the transportation
of children with special needs, such as mentally
retarded children and children with physical de~
fects, and children enrolled in programs that re-
quire transportation from the school grounds dur-
ing the school day, such as special vocational or
occupational programs. On any such trip, a city-
or county-owned bus shall not be taken out of
the State.®

]
"North Carolina. General Statutes, § 115C-109.

81hid., § 115C-246(e).
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Funds appropriated for the transportation of children
with special needs may be used to pay transportation satety
assistants when the local board of education sees the need
for an additional person on a bus transporting ''children
with special needs."

A local board of education may, in its dis-
cretion within funds available, employ transpor-
tation safety assistants upon recommendation of
the principal through the superintendent. The
safety assistants thus employed shall assist the
bus drivers with the safety, movement, management,
and care of children boarding the bus, leaving
the bus, or being transported in it. The safety
assistant should be either an adult or a certi-
fied student drivyer who is available as a substi-
tute bus driver.”

The Auxiliary.Use of School Buses

County or city boards of education, under such rules and
regulations as the board shall adopt, may permit the use and
operation of school buses for the transportation of pupils
and instructional personnel as the board deems necessary to
serve the instructional programs of the schools.lo Nerth-
Carolina has not followed the custom of many states and per-
mitted the use of school buses for all types of school ac-
tivities. In order to provide means of tranmsportation for
pupils to various school-spensored activities, including
athletic events, many local boards of education in North

Carolina have purchased and are operating special schocol

4

9North Carolina, General Statutes, 8§ 115C-242(5) (1981).

10,0, . a4 em A
Ibid., & 115C-246(e).
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activity . buses. This eliminates the need for the use of
regularly operated buses for auxiliary purpocses, and pre-
vents dislocation of regular transportation and servicing
schedules. The cost of purchasing, operating, and insuring

such buses ig financed entirely from local funds.

Organization of the Cases for Review

Eighteen court decisions are reviewed in this chapter.
These decisions, collectively and individually, establish
case law and legal precedent for other courts to follow.

In each instance, the.facts, the decisions, and a brief
discussion are provided to highlight the outstanding legal
points. The cases are organized into six categories and
were selectad for review for one or more of the following
reasons:

1. The case helped to establish precedents in a

particular area such as the degree of care due
school bus passengers by the school bus drivers.

(3]
.

The case i1s considered a landmark case in the
area of governmental immunity, negligence, or
tort liability when applied to school-bus-
related accidents.

3. The issues in the case relate to one of the
following subtopics:

(a) determination of routes and stops of public
school buses;

(b) procedures for dealing with undesirable
conduct of school bus passerngers;

{(c) the degree of care due school bus pas-
'~ sengers by the automobile operator;



(d) the legal responsibility and authority
of the public school principal and extra-
curricular transportation.

4. The case represents a landmark decision with re-
gard to equal educational opportunity for chil-
dren with special needs.

The first series are cases which address the

legal responsibility a bus driver has to pupils in the
unloading process. Included in this category are the

following cases:

(1) Cartwright v. Graves (1944);

(2) Davidson v. Horne (1952);

(3) Hawkins County v. David (1965);

(4) Traylor v. Coburn (1%80).

The second group of cases are three state supreme
court decisions addressing the issue of governmental im-
munity, selected because they handed down three different
interpretations concerning bus accidents and tort liability.
Two are North Carolina State Supreme Court decisions and the
third is an Illincis decision:

(1) Greene v. Mitchell County Board of Education
(1953);

(2) -Molitor v. Kaneland Community School District
No. 302 (1959);

{3) Huff v. North Hampton County Board of Education
(1963).
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The third category of cases are United States Supreme
Court decisions that deal with egual educational opportunity,
illustrate that the fundamental rights set forth in the Con-
stitution must comport with requirements of due process.

(1) Brown v. Board of Education (1954);

(2) Baker v. Owen (1975);

(3) Goss v. Lopez (1975);

(4) Wood v. Strickland (1975).

The fourth category of cases reviewed in this chapter
consists of court cases in the aresas of routing public

school buses and establishing bus stops:

(1) Pratt v. Robinson (1976);

(2) Harrison v. Morehouse Parish School Board (1979);

(3) Shaffer v. Bocard of School Directors, etc. (1681).

The fifth series of cases selected are those regard-
ing students with special needs. Courts have been active
in deciding cases regardingAthe rights of children with
special needs since 1954 when the United States Supreme
Court established the principle that all children must be
guaranteed equal educational opportunity. Forty-six cases
have been instituted in twenty-eight states concerning handi-
capped children's right to an education since these two

11
landmark cases:

i1 \ , : . .
Reed Martin, The Impact of Current Legal Action on
Educating Handicapped Children (Champaign, Illinois:
Researclh Press Co., 1980).
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(1) Pennsylvania Association for Retarded Children
v. Commonwealth of Pemnsylvania (1972);

(2) Mills v. Board of Education of District of
Columbia (1972).

Finally, two cases were selected regarding the legal
responsibilities of the public school principal and provid-
ing transportation for extracurricular activities. The
public schoel brincipal is usually delegated this task
threocugh the following statute: |

Local boards of education shall make all rules
and regulations necessary for the conducting of
extracurricular activities in the schools under

their supervision.

While the major thrust of this study has been con-
cerned with pupil transportation in relation to instructional
programs of the schocls, it is cobvious in North Carolina
that numerous activity buses arz on the highways daily in
addition to the public school buses. Two cases serve as a
reminder that the public school principal has the same duty

to the students on an activity bus as to the students on

the school bus. The in loco parentis relationship of the

principal to the pupil does not stop at the schoolyard
boundaries but extends into the communily to cover whatever
school-sponsored activity that is being held.

Since very few court decisions have been litigated re-

garding issues of transportation and extracurricular

ZNerth Carolina, General Statutes, § 115C-45(4).
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activities, the writer selected a case that deals with the
principal's right to contract transportatiocn necessary for
extracurricular activities. The other case illustrates the
obligation to transport studénts home after tennis practice
required by the instructor. These two cases follow:

(1) State v. McKinnon (1961)

(2) Hanson v. Remdley Joint Union High School
bist. (i941)

Review of Selected Cases

United States District Courts, State Supreme Court,
and Circuit Court ot Appeals--Legal Responsibility
Due School Bus Passeng2rs by the Bus Driver

Cartwright v. Graves
184 S.W. 2d 373 (1944)

Facts

This action was brought against a school bus driver
who permitted a six-year-old child to exit into the pafih of
a lumber truck. Supposédly, the driver did not warn or
make anyv attempt to keep the child in the bus until it was

obvious that the truck was not going to stop.

Decision

The Tennessee Supreme Court overturned the ruling by
rthe Court of Appeals and found the bus driver guilty of

negligence and awarded the child the sum of $4000 and her

father $1000.%°

doarturight v. Graves, 184 S.W. 2d 373(1944).
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Discussion

The bus driver should not have opened the bus docr
until he was positive that the lumber truck was going to
stop. The bus driver was negligent in assuming that the
truck would stop as required by statute. The school hbus
driver has a safety obligation to the students. The
younger the school bus passenger, the more protective care
should be provided by the school bus driver. The legal
responsibility of the school bus driver includes seeing

4
that the child has a sate pathway when crossing the street.1

Davidson v. Horne
7178 E.2d 464 (1952)

Facts

Willard Davidson, driver cf the school bus, and Tom
Bush, the operator of a motor vehicle, were both found neg-
ligent in the death of a nine-vear-old bus passenger Bill
Horne. Davison operied tha school bus door and permitted the
nine-year-old youth to exit not knowing- positively whether
the car driven by Bush was going to stop or not. The auto-
mobile driven by Bushk was traveling at approximately sixty-
five miles an hour when it struck and killed the Horne child.
Davidson contends that Bush was the sole proximate cause of
the death, in that Bush violated the law in approaching the

school bus too fast to 5top.15

YIbid., p. 373,

1SDavidson v. Horne, 71 S.E. 2d 464 (1952).
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Decision
The Court of Appeals affirmed the Superior Court's
decision ruling that both Davidson and Bush were concur-

rently negligent in the death ot the Horne child.lm

Discussion

The operator of the school bus has the legal responsi-
bility to see that a nine-year-old gets safely across the
road. If he had assumed this responsibility, the speeding
automobile, even if it were in violation of state iaw, would
not have injured the youth.

Hawkins County v. Davis
391 S.W. 2nd 658 (196€5)

Mary Davis sued Hawkins County for injuries she re-
ceived on a school bus. These injuries were brought about
when she slipped £rom the top step to the bottom step on a

school bus. The vestibule of the bus was wet and muddy due

to the rain that had blown in around the windshield.

The Supreme Court of Tennessez held that by transport-
ing pupils in its school system tc and frem school, the
county did not become a common carrier of passengers, but
acted as a private carrier charged with duty to exercise

reasonable and ordinary care under the circumstances for

197454,
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safety of children being transported. The judgments of

Court of Appeals and of Circuit Courts were reversed and
o £ . 17

cause remanded for new trial.

If & county in transporting school children is a
common carrier for passengers, then it owes the highest
practical degree of care to the passengers, but if the
county is a private carrier then it owes reasonable and

ordinary care to school children that it transports.18

Discussion

It is the responsibility of the bus driver to exer-—
cise reasonable and ordinary care for the safety of children
being transported. A prudent bus driver should manage some
way to prevent the steps on the bus from becoming a safety

hazard. The General Statutes of North Carolina require

the principal to check the bus for safety defects. If the
principal was aware of the leaking windshield, he too was
negligent in the case.lg

Citing a New Mexico Court Case, Archuleta v. Jacobs,

the Court said:

17Hawkins County v. Davis, 391 S.W. 2d 658 (1965).

181454,

1 .
lgNo:t't'n Carolina, General Statutes, & 115C-248(c).
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It cannot be said, however, that the driver
of a school bus may be held to no further duty
than that of safely depositing his charge at the
customary loading zone, when circumstances would
indicate to a reasonably prudent person that a
child ot tender years might properly require the
further precaution of supervision and direction
in its departure from the vicinity of the stop.
There can be no formula to fit all facts. Ef-
torts tc devise one invariably bring us back to
this simple statement of the rule: 'Ordinary
care undey the circumstances.'Z0

Traylor v. Coburn ‘
Tenn. App., 557 S.W. 2d 319 (19380)

The petitioner was ihe mother of a six-year-old girl
who was killed crossing the street after she had gotten off
a school bus. The child had been riding the same bus for
five months. Each day she would wait for an older brother
or her mother to assist her in crossing the street. On the
day of the accident the brother had gone home sick. Be-
cause she was attending to the i1l son, the mcther was late
in going to assist the six-year-old in crossing the street.
The accident occurred when the little girl attempted to
cross the street with another youth and was run over.

The driver continued with the run immediately after
the girl had safely exited, unaware that the pupil daily
crossed the street after the bus pulled out. The mother con-

tended that the driver was guilty of negligence since she

27 ! .
"OArchuleta v. Jacobs, 43 N.M. 425, %4 P, 24 70o0.



violated a state statute which required the operator of a
school bus to keep the arm out indicating stop until all
traffic is stopped, so that the child could have crossed

the street safely.

Decision

The Court of Appeals held that this particular child
was not such a person as was protected by statute requiring
the bus to remain stationary ". . . until all children
whose destination causes them to cross the road or highway

21

at that place have negotiated such crossing.” The bus

driver was not negligent.

Discussion

The school bus driver had nc way of knowing that the
child had any incention of crossing the street after she
had exited the bus. The youngster nad been instructed by
ner mother not to cross the street until the brother or
mother was prasent to assist her in crossing the street. On
the day of the accident there was no way that the bus driver
could have known that the young child would cross the street
after being dropped off and consequently, could not be held
negligent in dropping the child off and proceeding with the

bus route.

21Traylor v. Coburn, Tenn. App., 597 S.W. 2nd 319.
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State Supreme Court Decisions—--
Governmental Immunity

Greene v. Mitchell County Board of qucatlﬁn
75 S.E. Znd 129 (1953)

Facts
Dean Peake, a substitute bus‘driver, was transporting
school children home the day that Norma Lee Greene received
injuries resulting in her death. Witnesses testified that
Peake released the clutch and closed the door as soon as
‘the last of five children had exited from the bus. As scon
as the bus left, the children noticed Norma prostrate in the
road, slightly to the left of center. From the time the
Bus stopped to the time deceased was found fatally injured,
no other vehicles had passed. However, there was no indi-
cation that the bus it had come in contact with the body of

"~

the deceased.

Decision
Based on his investigation, the Hearing Commissioner
of the Industrial Commission reached the following conclusion:

That it was the duty of the said Dean Peake
to ascertain that the children who had been dis-
charged from the bus were in positions of safety
before proceeding, and in failing to do so he was
negligent; that he drove away in a hasty manner
while simultaneously closing the bus door, without
keeping a proper lookout and without using due
caution and circumspection, and in so doing struck

59 '
A“Greene v. Mitchell County Board of Education, 75
$.E. 2nd 130C.



and killed Norma Lee Greene; that his negli-

gence was the proximate cause of the injury and

death of the said Ncorma Lee Greene and that there

was no contributory negligence on her part.23
The Hearing Commissioner awarded $6,000 to Greene.

The Mitchell County Board of Education and ths State
Board of Education asked for a full review of the case by
the Industrial’ Commission. The Full Commission affirmed
the findings of fact and the award of the Hearing Commis-
sioner. The Mitchell County Board of Education and the
State Board of Education appealed to the Mitchell County
Superior Court, which affirmed the decision of the Industrial
Commission. The defendants then appealed to the North

Carolina Supreme Court, which affirmed the rulings of the

lower court.

Discussion

The Mitchell County Board of Education and the State
Board of Education appealed to the Mitchell County Superior
Court to remand the case to the Full Commission for a com-
piete hearing on the following:
(1) A finding as to the specific acts of negligence
(2) A finding as to where Norma Lee Greene was
standing at the time of the bus' departure

and how long she had been standing there.

(3) A finding as to whether Norma Lee was in a
position to be seen by the bus driver.

231h14d.
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The Superior Court denied the request and the State Supreme
Court affirmed the rulings of the lower court in all sicua-
tions. 4

The evidence presented clearly indicated that Norma
L.ee Greene was killed as a proximate result of a negligent
act on the part of the bus driver. The bus driver made no
effort to locate Norma Lee before he put the bus in motion.
It is apparent that the bus ''sideswiped'" her as it pulled
out.

Molitor v. Kaneland Community School District No. 302
18 I11. 2nd 11, 163 N.E. 2d 89 (1959)

Pete Molitor brought suit against Kaneland Community
Unit School for personal injuries sustained by his son
Thomas when the school bus in which he was riding left the
road, allegedly as a result of the driver's negligence, hit

a culvert, exploded and burned.

Decision

The Supreme Court of Illinois held that the school
district was liable in tort for the negligence of its em-
ployee, and all prior decisions to the contrary were ovar-

-
LD
ruled.

]
J:\

Ibid., p. 131.
25

folitor v. Kaneland Community School District No.
302 18 Ill

. 2d 11, 163 N.E. 2d 89 (1959).
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Discussion

This was a landmark decision, the first in which a
state court of last resort completely abrogated the govern-
mental immunity doctrine as it applied to school districts.
For many vears legal writers and scholars in articles and
texts have vehemently condemned the immunity doctrine. The
Baker v. Santa Fe decision stated the following concerning

governmental immunity;26

The whole doctrine of governmental immunity
from liability for tort rests upon a rotten founda-
tion. It is almost incredible that in this modern
age of comparative socioclogical enlightenment, and
in a republic, the medieval absclutism supposed to
be implicit in the maxim, 'the King can do no
wrong,' should exempt the various branches of the
government from liability for their torts, and
that the entire burden of damage resulting from
the wrongful acts of the govermment should be
imposed upon the single individual who suffers
the injury, rather than distributed among the en-
tire community constitution the government, where
it could be bormne without hardship upon any indi-
vidual, and where it justly belongs.

This decision has been instrumental in many school
boards' purchasing liability insurance (Appendix B).

Hutf v. North Hampton County Board of Education
130 S.E. 2d 26 (1963)

Facts
Cleo Huff was cut by a knife while a passenger on a

school bus. The injury to Cleo Huff was inflicted by a

215id., p. 90.

“q -

"Baker v. City of Santa Fe 47 N.M. 85, 136, p. 2d
430, 482.
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fellow passenger, Odessie Sykes. On the day of the fight
the bus was being driven by a substitute driver. George
Vincent testified that as a substitute driver én May

25, 1960, he had no prior knowledge of any i1l will
between Cleo Huff and Odessie Sykes; that he did not see

lj 3
the fight and knew nothing about it until it was over.‘a

Decision
The North Carolina Industrial Commission denied Cleo
Huff's claim for damages. On appeal to the North Carolina

o : e e 29
Supreme Court the order of the Commission was atfirmed.””

Discussion

The doctrine of nonliability of school boards for the
negligent acts of their employees rests primarily upon the
consideration that the school board is the agent of the
state in the performance of a governmental function and,
like the state itself, is not liable unless made so by
statute. In recent years the principle of immunity from
tort liability in case ¢f negligence has been criticized as

being unsuppérted by any valid reason.

28Huff v. North Hampton County Board of Education 130
S.E. 2d 26 (1953). '

29 pi4.
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Most states have made some type of statutory excep-
tion to the governmental immunity doctrine. In 1951 the
North Carolina legislature established the North Carolina
Industrial Commission. The Industrial Commission is con-
stituted as a Court for the purpose of hearing and passing
upon tort claims against the State Board of Education, the
Department 6f fransportation, and all other departments,
30

institutions and agencies of the State.

~

In Lyon & Sons, Inc., v. State Board of Education,jl

the court held that tche purpose of Tort Claims Act was to
walve the sovereign immunity of the state in those instances
in which injury is inflicted through the negligence of a
state employee and the injured person is not guilty of
contributory negligence.

The ﬂiEEQBZ decision is significant in that it also
stressed that recovery, if any, under the Tort Claims Act,
be based only upon the actionable negligence of an employee
while acting within the scope of employment. The Tort
Claims Act does not authorize recovery unless the claimant

. . . 33
is free from contributory negligence.

3ONorth Carolina, General Statutes, § 143-291,

31Lyon & Sons, Inc. v. State Board of Education, 76
S.E. 2d 553 (1953).

2 . .
32yirth v. Bracey, 128 S.E. 2d 810 (1963).

33Huff v. North Hampton County Board of Education,
130 S.E. 24 26 (1963).
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The tact that Clec Huff did not get cut as a result
of negligence on the part of the bus driver, George Vincent,
and the fact that, by leaving her seat, she contributed to
her injury are two main reasons she was denied an award.

United States Supreme Court Landmark Decisions
Pupil Discipline and Denial of Due Process

While these cases are not directly related to pupil
transportation, they touch on issues that very easily could

evolve therefrom.

Brown v. Board of Education
347 U.S. 483 (1954)

Qverview

Today, Brown is referred to in almost every judicial
decision related to discrimination or denial of equal edu-
cational opportunities. Many of the recent judicial de-
cisions regarding students with special needs have been

based c¢n the legal tenets established in Brown.

Facts

Four separate cases from the states of Kansas, South
Carolina, Virginia. and Delaware were consolidated and de-
cided in this case. In each of the cases., black students
scught admission to the public schools of their community on

a nonsegregated basis. The early landmark segregation case,
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Plessey, did not involve public education.34 Louisiana
state law had required that railways provide passenger facili-
ties for the two races and that passengers sit in areas
designated for their race. '"Separate but equal' had become
the guiding legal principle.
Chalilenged was the point of law, existing in seven-
teen states and the District of Columbia on a mandatory
basis and in four states on a local option basis, that
children were to be assigned to public schools on the factor
of race.35
Decision
The United States Supreme Court ruled that "in the field
of public educaticn the doctrine of 'separate but equal' has
no place. Separate educational facilities are inherently un-
equal.'" Repudiated was the doctrine of ''separate but equal”
which had been generally accepted since 1895, when it was
first enunciated in a case dealing with separation of the

. . . . 36
races in railrcad ccaches in Louisiana.

Discussion

The Brown decision insisted that segregation

of children in public scools solely on the basis of

Z .
3'”"Pless_ey v. Ferguson, 163 U.S. 537 (1896).

3‘L;Brown v. Board of Education, 347 U.S. 483 (1954).
~56Ibid., p. 484,



race, even though the physical facilities and other tangible
factors may be equal, deprives the children of the minority
group of equal educational opportunities. Almost no facet
of public education has been undisturbed by the decision
in this case. The far-reaching implications of the Brown
decision have been discussed in volumes of literature on
the subject.

The 1955 North Carolina General Assembly began a pro-
cess of decentralizing the school system in opposition to

the Brown decision. The School Code of 1955 devoted 105

pages to rewriting, amending, rearranging, and renumbering
legislation relevant to the educational system of the
state.37

The 1955 Schooi Code provided four basic changes in

the structure of public education in North Carolina:

1. Elimination from the law of any reference to
race

2. Transfer of authority over enrollment and assign-
ment of pupils from the State Board of Education
te local boards

3. Transfer of ownership, coperation, and control
of the 5tate’s 7,200 school buses to local
units and

4. Substitution of yearly contracts for teachegg and
principals in lieu of continuing contracts.

37North Carolina, Session Laws (1955), chap. 1372,
pp. 1527-1632. -

38Hugh Talmadge Lefler and Albert Ray Newsome, Worth
Carolina: The History of a Southern State (Chapel Hill:
University ot North Carolima Press, 1963, p. &51.
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The 1955 School Code emphatically divorced the state

from responsibility for pupil transportaitior.. The Code
stated that the State Board of Education

.« shall have no authority over or control of
the transportation of pupils and employees upon
any school bus ownad and operated by any county
or city board of education.-

Vood v. Strickiand
220 U.S. 308 (1975)

Facts

The school board expelled three high school girls for
the remainder of the semester because they put malt liquor
in the punch served at an extracurricular meeting held at
the school. Suit was brought under "Section 1983", a fed-
eral statute which provides that any person who, under color
of state law, deprives anyone within the jurisdiction of
the United States of Constitutional rights, or of rights
secured by federal law, shall be liable to the party injured

. . _ 40
in a law suilt for money damages or for other relief.

Decision
The Court of  Appeals, .Eighth  Circuit,
held that the students' right to procedural due process was

violated and that they were entitled to have their records

39North Carolina, Session Laws (1955), chap. 1372,
subchap. 9, art. 21, sec. 2.1.

40

Wood v. Strickland, 420 U.S. 308 (19875).
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cleared and try to prove their claim of damages against the

individual membeirs of the school board.41

Discussion

As the facts .of this case reveal, school board mem-
bers function at different times in the nature of legis-
lators and adjudicators in the school disciplinary process.
Liability for damages for every action which is found sub-
sequently to have been violative of a student's constitu-
tional vights and to have caused compensable injury would
unfairly impose upon board members the burden of mistakes
made in good faith in the course of exercising discretion
within the. scope of official duties.

The Eighth Circuit Court of Appeals pointed
out that the recent Supreme Court decision in Pierson v.
Ray had stated:

Public officials, whether govermnors, mayors

or police, legislators or judges, who fail to make

decisions when they are needed or who do not act

to implement decisions when they are made do not

fully and faithfully perform the duties of their

offices. Implicit in the idea that officials have
some immunity--absolute or qualified--for their
acts, is a recognition that they may err. The
concept of immunity assumes this and goes on to
assume that it is better to risk some error and

possible injury €from_such error than not to de-
cide or act at all.

“1rpid.

2

“2pierson v. Ray, 386 U.S. 547 (1967).
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There must be a degree of immunity if the work of the
schools is to go torward. A compensatory award should have
been granted only when a board member knew or reasonably
should have known that the action would violate the consti-
tutional rights of the student affected.

Baker v. Owen

395 F. Supp. 294 (1975),
E€'d, 423, U.S. 907 (1976)

Facts

North Carolina General Statute, 115-146 authorizes

school officials to 'use reasonable force in the exercise
of lawful authority to restrain or correct pupils and io
maintain order.'" Disregarding a mother's request that her
son was to be exempt from corporal punishment, a teacher
gave the younster twc '"licks" on the buttocks. The boy and
his mother challenged the constitutionality of the statute
and of the punishment inflicted under it.a3

A three-judge federal district court held that while
the Fourteenth Amendment liberty embraces the right of par-
ents generally to control the means of discipline for chil-
dren, '"the state has a countervailing interest in the main-
tenance of order in the schools sufficient to sustain the

right of teachers and school c¢fficials to administer reason-

“3paker v. Dwen, 395 F. Supp. 2%4 (1975}, aff'd.,
423 U.8. 907 {(1976).
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able punishment for disciplineary purposes . . . and that

the spanking of the student in question did not amount to

: . &
cruel and unrusual punishment. N

/s

As to due process, the court held that 'teachers and

school officials must accord students minimal procedural

due process in the course of inflicting such punishment,"

as follows:

Except for those acts of misconduct which
are 50 antisocial or disruptive in nature as to
shock the conscience, corporal punishment may
never be used unless student is informed before-
hand that specific misbehavior will occasion its
use and, subject to same exception, it should
never be employed as first line of punishmentc
. for misbehavior, but should be used only after
attempt has been made to modify bchavior by some
other means.

Teacher or principal must punish corporally
in presence of second school official, who must
be informed beforehand and in student's presence
of reascn for punishment; student need not be
afforded formal opportunity to present his side
to second official.

School official who has administered cor-
poral punishment to student must provide child's
parents, upcn request, written explanation of
his reasons and name of seccnd official who was
presernt.4>

District court rulings were affirmed without comment

by the Supreme Court in 1976.

Discussion

The Supreme Court atfirmed a Florida District Court

and the Fifth Circuit Court of Appeals decision in 1977.

443414,

451uid., p. 296.
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The Ingraham v. Wright decision held that the paddling of

public school students did not comstitute cruel and unusual
punishment in violation of the Eighth Amendment and that
.the due process clause did not require prior notice and a
hearing before corporal punishment was administered.

The Court's reasoning for holding that the due process
clause did ﬁot'require prior notice and a hearing before the
disciplinary paddling of students was that common law reme-
dies preserved under state law were adequate to afford due
process, and that requiring such advance procedural safe-
guards would burden the use of corporal punishment and in-
trude into the area of educational responsibility.46

The guidelines provided by Bolmeier should be adhered
to if and when a public school principal decides to use
corporal punishment. Bolmeier points out that corporal
punishment should:

1. Be in conformance with statutory enactment

2. Be for the purpose of correcting without malice

3. Not be so cruel or excessive as to leave per-

manent marks or injuries

-y

4. Be suited to the age and sex of the pupil4/

461 ngraham v. Wright, 430 U.S. 651, 51 L. Ed. 2d 711,
97 S. Ct. 1407 (1977).

47Edward C. Bolmeier, The 8School in the Legal
Structure (Cincinnati: The W. H. Anderson Company, 1973),

p. 277.

by
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Goss v. Lopez
419 U,S. 565, 95 5. Ct. 729
42 L. Ed. 2d 725 (1975)

Facts

The Ohio public school law empowered the principal to
suspand students for up to ten days without giving them no-
tice of the reasons for such action or hearing which would
atford them an opportunity to explain their view of the
incident in question. Nine high school students, whc were
suspended for ten days without a hearing of any kind, chal-
lenged the constitutionmality of the statutes involved.

They sought court orders restraining the school otficials
from issuing further suspensions and requiring the school
officials to remove references to the past suspensions from

their school records.48

Decision

The United States Supreme Court affirmed acticn of a
three-judge district court which had declared the Ohio
statute unconstitutional in that it permitted up to ten days'
suspenéion without notice or hearing, either before or after
suspension, and violated the due process clause, and found

. . 1iq 49
each suspension invalid.

‘-{&' : = . -~ - ,
8Goss v. Lopez, 412 U.S. 565, 95 S. Ct. 729; 42 L.

Ed. 2d 725 {(1975).

491pid., p. 725.



up to ten days are
be protected. The

Neither
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The Supreme Court has held that even suspensions of

not so insubstantial that they should not
Court concluded:

the property interest in educational

benefits temporarily denied nor the liberty inter-
est in reputation is so insubstantial that a
student's suspension fwom a public school may
constitutionally be imposed by any procedure

the school chooses, no matter how arbitrary.5

Discussion

The Court outlined the following minimum procedures

required by the Constitution's due process clause when pub-

lic school students are to be suspended for ten days or less:

1. The student must be given oral or written
- mnotice of the charges against him

2. If the student denies the charges, h2 must be

given an
him

explanation of the evidence against’

3. The student must be given an oEportunity to
present his side of the story?

The authority possessed by the State to prescribe and

enforce standards of conduct in its schools, althcugh con-

cededly very broad,

must be exercised consistentliy with

constitutional safeguards. Amomng other things, the State

is constrained to recognize a student's legitimate entitle-

ment to a public education as a property interest which is

protected by the Due Process Clause and which may not ba

>O1pid., p.
51Ibid.= p-

730.
729.



taken away for misconduct without adherence to the minimum

. . 52
procedures required by that clause.

Cases Relating to Routing of Public
School Buses and Faual Educational
Opportunities

Pratt v. Robinson
360 N.Y.5. 2d 349,
349 N.E. 2nd 849 (1976)

Facts

The parents of a seven~year-old student appealed the
New York State Supreme Court's decision concerning an injury
to their daughter to the Supreme Court, Appellate Divisicn.
The daughter was struck by a truck while crossing a street
several blocks from where she had exited from a school bus.
The parents contended that it was negligent for the school
district to have located the bus stop so that the plaintiff

was required to cross a dangerous intersection.

Decision

The New York State Court of Appeals upheld the State
Supreme Court's finding that a school district was not ¢b-
ligated to furnish door-to-door service. The court held that
as long as there was no accident in unloading at the desig-

nated bus stop, the school district had nc further duty to

the student 53
5:/”'ef:t Virginia v. Barnette, 31% U.S. 624, 637 (1943),
53pratt v. Robinson, 360 N.Y.S. 2d 349, 349 N.E. 24
849 (1976).



Discussion

The cost of routing a bus to every front door of every
student would be prohibitive. The bus ride for students
would be considerebly longer. The parents in this instance
had three alternatives thev could have exercised to eliminate
their daughterfs crossing the hazardous intersection by
herself:

1. The parents could have been at the bus stop
waiting to walk home with their daughter

2. The parents could have had a car at the bus
stop and driven their daughter home

3. They could have by-passed the bus entirely and
have arranged for their daughter to have been
transported to school by passenger automobile

With respect to all these altermatives, the parental

control went into effect when their daughter exited at the
designated stop safely. The parents knew the location of
the bus stop. Comnsequently, since the parents were aware

of the hazardous intersection between their home and the bus

stop, it was the parents responsibility tc cope with it.

Harrison v. Morehouse Paricsh School»Board
La. App., 368 S. 2d 1113 (19793)

Facts
The parish school board appealed a trial court's de-
cision which required the furnishing of transportation to

Tanya Harrison who lived only .2 of a miie from the main bus
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route. Because of limited funds for school bus transporta-
tion, the parish school board initiated policy of not pro-
viding door-to-door bus service to children living less
than .5 of a mile from the main bus route. However, the
school board continued door-to-door bus service for the

children who had been transported the previous vear.

Decision

The Second Circuit Court of Appeals re#ersed the judg-
ment. of the District Courts. The Court of Appeals permitted
curtailment of bus service since these children had not
relied on the bus service and thus no personal rights were

/,
being violatéd.sq

Discussion

Many times a school board has to cut services pro-
vided to the students. Due to lack of funds, the parish
schocl board promulgated policy not to establish new bus
routes for new students living less than .5 miles from
established routes. Any time individuals are provided
a goverrmental service (e.g., some students would still
be provided door-to-door service) and cthers are de-
nied this service, it is only natural that those not re-
ceiving the services feel that they have been treated un-

fairly. The court went into some detail insisting that

34Harrison v. Morehouse Parish Schocl Board, La.'App.;
368 5. 2nd 113 (1979).
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courts do not wish to become involved in day to day opera-
tions of school systems and telling school boards which pro-
grams to fund. The Court of Appeals concluded the decision
by maintaining:

The right to free school bus transportation
does not involve a fundamental right.535

The defendant board of school directors had funds in
the 1980-81 budget for round-trip bus transportation for
kindergarten students. However, the School Board decided
to fund one-way pupil transportation only. The plaintiffs
in this action were indigent parents who could not provide

one~way transportation for their children.

o s e .

The District Court maintained that the schocl board's
policy providing only one-way transportation for kindergarten
students was arbitrary. Moreover, the action constituted
impermissibile barriers to an equal educational opportunity.
Thus, the decision violated children's rights to due

36
process.

>21bid., p. 1115.

Sﬁshaffer v. Board of School Directors, 522 F. Supp.
1138 (1981).
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Discussion

The Court insisted that providing one-way transpor-
tation was the same as not providing any transportation.
Thus, the practice was discriminating. Of course plaincitf
pareants’ indigency made it impossible for them to furnish

£

transportation one way ifcr their children. Thus, if parents
were unable to secure transportation so the children could
get home in the afternoon, then the morning transportation
was of little value. This policy of one-way transportation
was in effect denying the children an equal educational op-

portunity which is a right guaranteed by the Fourteenth

Amendment.

Cases Related to Transportation of
the Handicapped Student

Pennsylvania Association of Retarded Children
v. Commonwealth of Pennsylvania (P A R C)
334 F. Supp. 1257 E.D. Pa. (1971}

343 F. Supp. 279 (1972)

Facts

In January, 1971, the Pennsylvania Association for
Retarded Cﬁildren (PARC) brought suit against Pennsylvania
for the state's failure to provide all retarded children
access to a free public education. In addivion to PARC, the
plaintiffs included fourteen mentally retarded children of
school age who were representing themselves and "all other
similarly sifuated'--i.e., all other retarded children in

the state. The defendants included the State Secretary of
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Education and Public Welfare, the State Board of Education,
and thirteen named school districts, representing all classes
of Pennsylvania's school districts. The class action suit
attempted to:

1. Secure a guarantee of a full due process
hearing before the educational status of
students could be changed

2. Provide the right to a free and appropriate
educational program for each individual
student
3. Secure the assurance that students who had
been wrongfully excluded from any educational
opportunity would be provided with a com-
pensatory educational programd
Decision
In October 1971, the Federal District Court of the
Eastern District of Pennsylvania entered an interim order
and injunction approving a consent agreement in which de-
fendants recognized their obligation to assign each mentally
retarded child to a free and appropriate educational program.
The arrangement further stipulated that no statute could be
interpreted in such a way as to deny any mentally retarded
child access to such programs. The order required
school systems to reevaluate the educational assignment

) . - 58
of every mentally retarded child at least every two years.

Pennsylvania Association of Retarded Children v.
Commonwealth of Pennsylvania (PARC), 334 F. Supp. 1257
(D.C.E.D.P. 1971).

°8151d., p. 1260.
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On May 5, 1972, the court issued an order finalizing
the previous consent agfeement. The final agreement in-
cluded a twenty-three-step procedure guaranteeing due’
process for every child before assignment to a mentally
retarded class. This order and injunction reaffirmed and
made final the mandate requiring the state to provide equal
access to educational services for all mentally retarded

children.59

Discussicn

Basically, the parents and the association wanted the
practice of excluding the retarded from an education to be
discontinued. This was the first case éstablishing the
principle that all handicapped children have a constitu-
tional right to a public education. In recent years there
have been many similar decisions in other states. Case law,
state legislation, and federal statutes éll dictate what
public school administrators must do and what they may not
do with respect to the education of the handicapped.' In

1975 the Education of All Handicapped Children Act was

passed (P.L. 94-142).

‘Since the principal is responsible for the school's
total program, including pupil transportatiocon, it is impera-
tive that the principal provide every child with an oppor-
tunity to attend school. Principals should be just as
vigilant in determining bus routes and bus stops for handi-

capped students as for regular students.

590 4 .
I-‘:"lﬂu_g pu .j...’:?(j‘
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Mills v. Board of Education of the
District ot Columbia
348 F. Supp. 866 (D.D.C. 1972)

The plaintiffs in this case were Peter Mills and six
other children who had a variety of handicaps and discipline
problems. The defendants were the Eoard of Education and
the Department of Human Resources of the District of
Columbia. The plaintiff parents insisted their children
were denied a public education. Moreover, the children were
labeled without due process. Plaintiffs were seeking
declaratory, preliminary, and permanent injunctive relief
to prevent continued educational deprivation in violation

of their rights.60

Decision

Judge Joseph Waddy of the District of Columbia Federal
District Court handed down a preliminary injunction and
order on December 20, 1971, which mandated defendants to:

1. Provide named plaintiffs with a publicly
supported education suited to their needs

]

Provide plaintiffs' counsel with a list of
every school-age child known not to be attend-
ing a publicly supported educational program
because of suspension, expulsion, exclusion,
or any other denial of placement

6OM 1ls v. Board of Education of the District of
Columbia, 348 F. Supp. 866 (D.D.C. 1972},
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3. Initiate efforts to identify remaining members
of the class net known to them

4. Consider, with plaintiffs, the selection and
compensation of a master who would determine
the proger placement of children in contested
cases.

In August of 1972, Judge Joseph Waddy issued the
final opinion and judgment:
points:

1. The statutes of the District of Columbia, the
regulations of the Board of Education, and the
Constitution of the United States guarantee a
publicly supported education for all children
including all '"exceptional'' children

2. The denial cf all publicly supported education
to plaintiffs and their class, while providing
such education to other children, was a viola-
tion of the plaintiffs' rights to equal pro-
tection of thelaw

3. Any exclusion, termination, or classification
into a special program must be preceded by a
due process hearing procedure

4. The school system was ordered .to produce a com-
prehensive plan for serving all handicapped
children and for providing full due process
procedures for all students before they could
be excluded, suspeunded, or reclassifiedb?

Discussion

The Mills decision expanded the right to an appropriate
public education beyond the mentally retarded to all children

iabeled as behavioral problems: mentally retarded,

61Mills v. Board of Education of the District of
Columbia. C.A. No. 1939-71 (December 20, 1971). :

onills v. Board of Education of the District of
Columbia, 348 ¥. Supp. 866 (D.D.C. 1972).
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emotionally disturbed, or hyperactive. Because the Mills
decision was decided on constitutional basis, the decision
established a stronger legal precedent than the consent
order issued in the P_A R C case. In recent years Judge
Joseph Waddy's treatment and judicial format was adopted by
other federal judges. ‘

Cases Related to Transportation
for Extra-Curricular Purposes

State v. McKinnon
118 S.E. 2d 134 (1961)

Facts

The proceedings originated befcre the North Carolina
Utilities Commission as the result of a petition and com-
plaint filed with the North Carolina Utilities Commission by
Atlantic Greyhound Corporation, Carolina Coach Company,
Queen City Coach Company, Seashore Transportation Company,
Smokey Mountain Stages and Southern Coach Company, against
the Safety Transit Company. All the petitioners and com-
plainants were common carriers of passengers by motor ve-
hicle, operating over respective franchise routes
within the state of North Carolina, under certificate of
public convenience and necessity issued by the North

Carolina Utilities Commission. ©3

638tate v. McKinnon, 118 S.E. 2d 134 (1961).
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The North Carolina Utilities Commission issued an
ordeé that all exempted carriers (e.g., Safety Transit
Company) are not to contract to county and city boards of
education for the purpose of transporting athletic teams,
bands, educational tours, and pupils to and from athletic
events. The order also maintained that county and city
school boards are not authcrized by law to confer authority
upon principals to secure the services of exempted carriers

for such purposes.64

Decisions

The order issued by the North Carolina Utilities Com-
mission was appealed to the Superior Court. The Superior
Court of Nash County affirmed the ruling of the Commission.

The decision was then appealed to the North Carolina
Supreme Court. In reversing the Superior Court decision,

the Supreme Court brought out the following pcints:

i.. Nothing in the Bus Act of 1949 prohibits
intracity carriers from transporting charter
parties to any part of rhe State

2. To require a carrier to use a bus costing
anywhere from ten to twenty thousand dollars
or more solely for the transportation of
passengers to or from religious services is
impractical from an economic standpoint .

o4 . .
Ibid.
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Discussion

Situations may arise where additional transportation
is needed by the school principal, for example, J.R.0.T.C.,
band, and football teams are all traveling at the same time.

No provision in the General Statutes provides transporta-

tion for athletic teams or school bands. However, all
extracurricular activities are under the control of school
authorities. Therefore, the school board is responsible
for such activities and should have the inherent right to
contract for transportation service necessary to transport
students involved in extracurricular activities.

Hanson v. Reedley Joint Union High School Dist.
111 p. 2d 415 (1941)

The District Court of Appeals, Fourth District, re-—
ceived this appeal from the Superior Court of Fresno County,
California. The case involved the death of one student and
injury to ancther in an automobile accident while riding
home with another student from tennis practice. Practice
was concluded at 4:15 p.m.

At the beginning of the tennis season, Ruth Hanson and
Lucile Ledbetter asked the teacher-coach in charge how they
were to get home after tennis practice. The teacher, follow-
ing the established practice of several years arranged with

Theodore Eschwig, another tennis player, to use his auto-
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mobile, telling him that he would receive one gallon of gaso-
line for every ten miles so traveled. The teacher then
directed Lucile Ledbetter and Ruth Hanéon to ride home
after tennis practice with Theodore Eschwig in his auto-
mobile.65
The teacher testified that Eschwig had told him
"several times about driving down out of the mountains in
which he skidded around corners.'" He alsoc added that he
did not always see Eschwig start out with his passengefs
after the tennis practice periods but that he did see him a
few times start up fast enough so that the wheels spun and
kicked dirt. He further testified: "I would say he was a
harum-scarum driver.”66
Decision
The District Court of Appeals, Fourth District, af-
firmed the Superior Court verdict of $5,000 on account of

the death of Ruth Hanson, and $1500 for the injury to

Lucile Ledbetter.

Discussion

The chief function of the scheool is education; there-

fore, there is the judicial viewpoint that the school

bSHanson v. Reedley Joint Union High School Dist.,
111 P. 2d 415 (1941).

61114., p. 419.
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district should not be held liable when an employee is inad-
vertently negligent in the performance of a purely govern-
mental function. Courts have adopted this idea, and are
relucant to assess liability for pupil injury related to
classroom activities. Whether the teacher in this case was
authorized by the school board to provide transportation is
questionakle.

School districts are usually found liable for the neg-
ligent conduct of their teachers which occurs during the
transportation of students on special field trips or other
unscheduled school-connected activities. Since the teacher
gave the students permission to ride with a driver who was
an admitted reckless driver, and provided gas for the car,
the court had no other choice but to find the school district

negligent.
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Chapter V
SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS

This study was designed tc review court cases and leg-
islative statutes of importance to school principals and to
determine, as far as possible, guidelines which may be of
benefit to school administrators in the matter cf pupil
transportation. Policies to apply to every educational is-
sue involved in administering a pupil transportation system
are difficult to establish. Consequently, the legal measure
of duty, except that made absolute by law, in nearly all
litigated issues of transportation is usually expressed by
""due care,'" ''reasonable care,'" or "ordinary care.'" The age
of a child and ability to look out for himself and the
capacity to appreciate danger are always matters for con-
sideration in determining whether proper care has been ex-
ercised. Conduct qualifying as ordinary and prudent care
for a child of one age might easily fall short of such clas-~
sification when applied to a child of more tender years and
of less understanding and ability to comprehend danger.

In North Carolina, as in other states, pupil trans-
portation began rather sporadically in isolated areas on
the initiative of local schocl units. With so many pupils
presently being transported by school buses, many for

great distances as a result of the comnsolidation movement,
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public scheol administrators are daily confronted with the
objective of transporting pupils from home to school and
back home safely. Safe pupil transportation is a very im-
portant part of the total educational program.

This study was prompted by an interest in placing in
legal perspective the role of the public schocl principal in
relation tc pupil transportation. Pursuant to this concern,
eight questions were posed, the answers to which embody the
principal part of a set of legal guidelines which public
school principals can use when making decisions relating to
pupil transportation.

Basically, the pupil transportation system of North
Carolina is administered in accordance with statutory en-

actments. The following North Carolina General Statutes

are excellent legal guidelines for the public school prin-
cipal to follow, and as such, they answer the first question--
to identify the statutory and legal responsibility of
principals with regard to pupil transportation.

1. General Statute, 115C-244 (assignment of bus
passengers)

(a) The principal shall assign pupils and
employees to buses which have been as-
signed to their school

(b) The principal shall make the pupil and
employee assignments when the bus is
serving two or more schools

(c}) Dhe principal may change school bus assign-
ments of students and employees from time
to time for the safe and efficient trans-
portacion of pupils



(d)

The principal will not assign an employee
to ride a bus if so doing will overcrowd
the bus or-deny this privilege to a pupil
entitled to ride.

General Statute 115C-245 (bus drivers, discipline,

and safety assistants)

(a)

(b)

(c)

- The principal is to assign bus drivers to

their buses

- The principal may discipline student mis-

conduct on a bus in the same manner as if
the misconduct had occurred at school

The principal is to make recommendation to
the superintendent for safety assistants
when these are needed on buses serving the
handicapped '

General Statute 115C-246 (bus routes and bus

stops)

(a)

(b)

(c)

The principal is to prepare and submit to
the superintendent, prior to the commence-
ment of each regular school year, a plan
for a definite route, including stops for
receiving and discharging pupils., for each
school bus assigned to him

Wherever possible, bus routes are to be
routed so as to pass within one mile of the
residence of the pupil who lives one and
one-half mile or more from the school

411 changes in bus routes must be filed with
the superintendent within ten days after such
change becomes effective

General Statute 115C-247 (mechanical defects of

buses)

(a)

The principal is to discontinue the opera-
tion of any defective bus and report the
defect to the superintendent
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The second question posed in the introductory chapter
was concerned with the guidelines and procedures a princi-
pal should use in the selection of bus drivers. Selecting
capable, dependable scheol bus drivers whose home location
is at or mear the beginning of the bus route is vital to
carrying on safe and efficient pupil transportation. This
responsibility is usually delegated to the public school
principal. However, it should be reiterated at this point
that it is the local school board that does the hiring.

When the public school principal is considering an
applicant for a bus-driving position, chances are it will
be a high school student. In North Carolina, high school
students drive more than 93% of the buses transporting
children to school. This is the case because of the
following:

1. Few competent adults will take on the responsi-
bility of driving a schocl bus at the rate cf the minimum
wage. Therefore, when an effort is made to employ adults
exclusively, many could be employed who are not qualified.
On the other hand, since many students are anxious CO accept
such pesitions, administrators can, in many cases, select
students who live at or near the beginning of the bus route.
Thus, the expensive practice of '"back tracking'" is made
unnecessary. A student who has demonstrated the character-
istics of a good citizen in his school and community can be

considered a good bet to become a good school bus operator.



2. Students are familiar with the daily operation
of the school bus. As a passenger for the past nine or
ten years on the bus which he will probably be assigned to
cperate, the student is familiar with many details of the
tasks he will perform, and will have learned already much
about driving, care of the school bus, duties of the school
bus driver, the school bus route, and school patrcns on
the route. In many cases, the student driver will have had
the opportunity to serve as a substitute operator prior to
becoming a regular operator. Consequently, when selected,
the student possesses much of the knowledge essential to
the safety and efficiency of the operation of the bus.

3. The student driver is available for training and
in-service when the need is present. Adults consider
operating a school bus a part-time job, and many are re-
luctant to attend training sessicns on their own time.
Since training classes generally are held during regular
school hours, the student's presence is assured.

4. Substitute bus drivers usually are available
when students are used. Few adults are interested in
serving as substitute operators. Students aré willing to
substitute because they know it will enhance their pos-
gibilities of becoming a regular bus driver. This is con-
venient to the school principal because it relieves him from
having to search for substitute drivers when emergencies

occur. When the regular driver knows that a qualified



driver is available to replace him, the regular student
operator is less prone to become negligent in dischafging
expected duties. "

5. By having student bus drivers, it is possible
for school officials to exercise close supervision over the
transportation system. Students are under the direct super-
visicn of the principal during the entire school day.
Students hold great respect for the authority of the prin-
cipal and usually are conscientious about carrying out
administrative regulations. The fact of having student
drivers ensures that buses will be parked on the school
grounds during the school day. This procedure enables
mechanics to do a thorough job of checking and servicing
the buses each day.

6. Accident records show that student drivers are as
sate as adult drivers. A comparison of the accident records
of student and adult drivers over the past decade in North
Carolina, according to Department of Mctor Vehicles statis-
tics and other studies, gives a slight edge to students.
Although the difference is not enough to be significant, it
does say that students are no more safety risks than adults.

The evaluation form located in Appendix C may be of
some value when a principal is selecting candidates to be-
come bus drivers. Each subject teacher could fill one of
these forms and by tabulating the total score. the princi-

pal could determine others' opinions of the candidate's
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qualifications for becoming a bus driver.

Planning for and recruiting candidates for school bus
driver training should begin with students several years
prior to the age of employment. The principal should
create interest and desire among ycunger boys and girls
to become school bus drivers. In particular, those who
possess prOper'environment and live in proximity to the
beginning of a bus route should be encouraged to become
drivers, and should be acquainted with school bus driver
qualifications and responsibilities.

The following conclusions were gleaned from recent
research regarding the age of school bus drivers and
school bus accidents:

1. Sixteen- to eighteen-year-old male drivers had
a better safety record than the eighteen- to
twenty-one-year-old male drivers

[}

Twenty-one-year-old male drivers and drivers
over the age of sixty-three had the worst
safety record

3. Satety performance of male drivers below the
age of twenty-one was generally as good as
that of male drivers above the age of twenty-omne

4. Sixteen-year-~old female drivers had as good a
safety record as thirty-five-year-cld female
drivers

5. The safety performance of female drivers over
twenty~-five years of age was generally worse
than that of female drivers below twenty-five
years of age

6. There was mno significant difference between the
overall accident rate of male and female drivers



7. Age is quite incomplete as a predictor of
accident rates

The third question in the introductory chapter asked
what guidelines enable principals to avoid “torc liability'".

In line of duty, principals are often in situations
that may leave fhem open to court actions alleging negli-
gence when a student is injured. Certain aspects of school
activities present more danger of pupil injuries than
others. The most common type of pupil injury is associated
with the loading and unlOading of schcool buses on school
grounds or with accidents thatloccur after the children get
off the bus on their way home.

A principal is liable under general principles of
tert law for his own personal acts of negligence or wrong-
doing. Where his duties are to promulgate rules and regu-
lations for adequate supervision, failure to do so may be
negligence. Many accidents happen as a result of lack of
supervision. For example, loading accidents happen when
pupils crowd around a bus stop. Pupils have been known to
jump in front of a moving bus as it entered the school
grounds to load passengers, to run out on the street to
board a bus, or to run across rhe school grounds in front

of a bus.



Negligence is usually defined by asking the following
questions: -

1. Did the defendant or defendants owe the plaintiff
a duty?

2. Was there a breach of the duty owed?

3. Was the breach the proximate cause of the injury?

Where all three questions can be answered in the af-
firmative, the courts will rule, as a matter of law, that
negligence is present. School principals have a duty to
instruct bus drivers and teachers in safety procedures and
to provide adequate supervision for the protection of
children entering and exiting buses on school grounds.

Until recently, the courts have given an almost un-
limited support for authoritarian or autocratic use of
authority in an educational setting. The legal position of
the principal in the past has been that of one who stands in

the place of the parent to the child (in loceo parentis).

4s applied to discipline, the inference is that schoocl persoun-
nel may establish rules for the educational welfare of the
child and the operation of the school and they may inflict
punishment for disobedience. Where the student has engaged
in aggressive behavior, destroyed property, has been insub-
ordinate, or has actually disrupted the educational program,
the courts have seldom intervened.

The fourth guide question asked was what are the legal

duties and responsibilities of school bus drivers? These
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may be summarized as follows:

1. Subject to the direction of the principal, school
bus drivers shall have complete authority and responsibility
te maintain order and discipline on the bus. If a student
fails to obey the bus regulations or the driver's instruc-
tions, the driver should report the student's name and mis-
conduct to the principal. In the event a disturbance occurs
on the bus while the bus is in motion, the driver must stop
the bus and restore order. If the driver is unable to cope
with a situation, he should contact the school principal and
request assistance. It may be necessary for the driver to
turn the bus around and return to school to obtain the needed
assistance. The bus driver should never put a passenger off
the bus along the route for misbehavior.

2. Bus drivers should assist in the loading and un-~
loading of their buses. Each bus passenger who must cross
the street or highway in going to and from the bus stop
should be required to cross a sufficient distance in front
of the bus to permit the bus driver to clearly see each pas-
senger to safety. In discharging or admitting passengers
at a bus stop, the driver should account for allypassengers
to be discharged or admitted at the stop being made and see
that each is in a safe position before the bus is moved.

3. The bus driver should report immediately to the
school principal the license number, description of the

driver, and description of any vehicle which fails to stop
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before passing the school bus in either direction while the
bus is stopped and the driver is admitting or discharging
passengers.

4. All safety hazards should be reported immediately
to the school principal which, in the opinion of the driver,
involves the safety of the school bus and/or passengers.

The fifth gﬁide question was to deterxmine the legal
responsibility and legal rights of school bus passengers.
The literature reviewed, along with an analysis of related
court cases, indicated that a bus passenger has the same
responsibility to obey school policy whether it applies to
tfansportation or the regular school. While literature is
not in universal agreement concerning policies essential to
operating an effecrive transportation system, the following
‘is a summary of policies and rules that have been adopted
by many school districts ccncerning pupil transportation.

1. Avoid the use of protfane or indecent language
on the bus

2. Obey the driver promptly concerning conduct on
the bus

3. Be courteous to fellow pupils, the bus driver,
and the monitor

4. Observe classroom conduct except for ordinary
conversation while getting on or off and while
riding the bus (no horseplay)

5. Do not damage or abuse bus equipment

6. Help keep the bus clean, sanitary, and orderly

7. Do not block the aisle with books, musical
instruments; feet, or legs
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Occupy the seat assigned by the driver or prin-
cipal and refrain at all times from moving around
while the bus is in motion

o0
.

. Remain in the bus in case of emergency unless
directed by the driver to do otherwise

O

10. Enter and leave the bus safely. Use the front
door only, except in cases cof emergency

11. Leave the house early enough so the driver will
not have to wait

12. Cross the road to the bus only after the bus has
come to a stop, the stop sign has gone out, and
all traffic has stopped

13. Ride assigned bus only and unless prior authoriza-
tion has been given in advance by parents and
school principal exit the assigned bus at the
regular stop only.

School bus passengers have the legal right to expect
the bus to which they have been assigned to pass within one
mile of their place of residence, providing the residence
is one and one-half miles or more from the school to which
such pupil is assigned.

The bus passenger also has the legal right te due
process when accused of violating school rules. Several
Supreme Court decisions state that, prier to any school ac-
tion, students must be given a hearing at which time they may
tell their side of the story. Due process also implies that
school officials will be fair, will punish appropriately
to the offense, and will notify parents of the actions

taken.
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The sixth question posed in Chapter I was concerned
with procedures sciool principals have at their disposal
enabling them to ensure the safety of pupils on the buses.
An examination of the cases reviewed in Chapter IV and an
analysis of the legal issues discussed in Chapter III indi-
cate that bad judgment on the part of the bus driver and
misconduct by‘bus passengers are the principle reasons for
bus passenger injuries.

The schoel bus driver is the most importani single
factor in achieving safety in the operation of a school
bus. It matters not how well a bus driver is trained nor
how well he can drive a vehicle; how well the bus is con-
structed and maintained; how well the bus route is planned;
nor how well school officials and passengers cooperate with
the driver. Transportation satety can only be achieved when
the bus driver assumes the responsibility ot being depend-
able, alert, and careful in carrying out his part as the
bus operator. While being transported, the students are
under the jurisdiction of the bus driver, as if he or she
were a teacher. The relations between the bus driver and
bus passengers should be on the same plane of good taste,
ethics, and reason as would be expected of a teacher. The
responsibility of selecting bus drivers is usually delegated

to the school principal.
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The school principal should make certain that all
passengers assigned to a school bus for transportation are
informed and cautioned througt class instruction and super-
vision of their responsibility for conduct and safety. On
the first day of school each bus passenger should be pro-
vided with a copy of the bus passenger rules and regulations
adopted by the schocl board.

It is essential to safe transportation that the school
principal reguire school bus passengers to observe good
conduct. When the bus driver or others report instances of
misconduct on a school bus by a passenger, the principal
should exercise the authority designated to him for an in-
vestigation, and appropriate disciplinary action should be
implemented. The principal has the authority to suspend
pupils from riding a bus for violating school bus transpor-
tation policies.

The seventh research guide question listed in Chapter
I was to identify the rights of the handicapped student re-
garding pupil transportation.

A landmark in legislation concerning education for the
handicapped is Public Law 94-142, the federal "Education For
All Handicapped Children' act. This law mandates states to
provide & free public education for all handicapped children
between the ages of three and eighteen years. Courts have
established the rights of handicapped children to equality

of educational opportunity.
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Providing transportation is only one facet of the
total education program mandated by 94-142. The severely
handicapped make up a low incidence group of children who
may be scattered throughout a giver school district.

Combined with their unique characteristics and needs,
the safe movement of handicapped children from home to
school becomes  a complex procedure. Special equipment,
modifications of the vehicle, and safety precautions should
be followed to protect each student. The following sugges-
tions have been gleaned from the review of the literature
concerning transportation of the handicapped.

1. Pinpoint the location of each child on a map
and note any need for special equipment such
as a hydraulic lift.

2. Whenever possible, allow students to use the
regular transportation facilities available to
non-handicapped students.

3. Coordinate routes with other public and private

agencies involved in the transportation of the
handicapped.

J_\

Plan routes around the children needing special

equipment and complete the route by adding other
students in that area. Due tc emergency evacua-
tion time assign no more chan 4 or 5 physically

handicapped students per route.

5. At times, handicapped students need more super-
vision than the bus driver alone can provide.
Consequently, a safety assistant should be as-
signed to each route where the pupils have physi-
cal, medical, and behavioral needs. The safety
assistant should be capable of assuming the
driving responsibility in case of emergencies.

6. The family should have the primary responsibility
of loading, unloading, and securing their child
in the van or bus.
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7. Every driver and safety assistant should re-
ceive in-service training from the teacher or
therapist on handling, behavior, and first-aid
techniques.

8. Drivers and safety assistants should be in-
formed of specific physical, medical, and be-
havioral problems of the students on his route.

9. Every child should be fastened securely with a
seat belt or other prescribed safety harness.

The final guide question concerning pupil transporta-
tion which the researcher attempted to answer is concerned
with providing guidelines to enable principals to use school
buses for athletic and extracurricular activities. An ex-
tensive review of the literature and applicable court cases
has revealed that the use of school buses for extracurricu- -
lar activities is improper with few exceptions (see Attorney
General's Opinion, Appendix D).

Some examples of improper use of school buses follow:

1. To transport athletic and other teams represent-
ing the school in contest

2. To tramnsport pupils tco fairs and other exhibits
in which they participate

3. To transport teachers to institutes and other
educational meetings

However, school buses may be used for the following
purposes cnly:

1. Transportation of students and employees to and
from school

2. Taking students on educational field trips

3. Transporting a student or employee to a doctor
for emergency treatment

4. Evacuations when ordered by civil defense
authorities
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Conclusions

It is inevitable that in the functioning of a society
conflicts, differences of opinion, and unforeseen circum-
stances will arise. Over the past two decades state and
federal courts have exercised increasing influence on school
policy-making and, by pre-emption,have taken the policy-
making from local school boards concerning many important
issues. Moreover, a different set of circumstances can pro-
duce a different decision even Qﬁen legal issues appear to
be the same as those in cases already decided by the courts.
Consequently, drawing specific conclusions from legal re-
search is very difficult. However, based on an analysis of
the court cases and research, the following general conclusions
concerning the legal aspects of pupil transportation and the
public school principal can be made:

1. Llocal school districts, through delegated powers
from the state legislature, carry the major responsibility
for day-to-day operation of the pupil transportation program
in North Carolina.

2. Tort actions, primarily involving transportation
related injuries resulting from alleged negligence on the
part of the public school principal , have been and will con-
tinue to be the basis for éxtensive litigation.

3. Due process requirements for students accused of a
violation of school policy regarding transportation are
clearly established by the United States Supreme Court when

the punishment is corporal punishment or expulsion from school.
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4. The North Carolina Industrial Commission, estab-

lished in 1951 to hear and try cases resulting from the pupil
transportation system, is doing a commendable job.

5. For many years, North Carolina has operated one of
the most efficient and economically sound pupil transportation
programs in the nation.

6. All North Carolina public school principals should
acquaint themsélves with the state transportation laws.

7. Public schecol principals should use only activity
buses for extracurricular activities.

8. Educators will continue to wrestle with the question:

"What is the ideal age for a bus driver?"

Recommendations

During the course of this investigation of North Carolina
schiool principals and pupil transportation, the following
recommended topics for further study emerged:

1. The Legal Aspects and Problemes Inherent in the Use
of "Extra School Buses" for "Activity Buses'" (e.g.,
each county has several school buses designated
"extra')

2. 1In projecting transportation needs, what is the
Optimum Enrollment for a Model High School?

3. A Comparative Analysis of the Protessional Prepara-
tion tor the Public School Principalship as Re-
gquired by the Various States

4. The Cost and Savings Inherent in Usiﬁg Buses of
Like Make Statewide

5. The Evolution of the Comprehensive High School
and Its Impact on Pupil Transportation

6. An Exploration of Pupil Transportation During
Emergency Situations (e.g., energy crisis or
wartime}
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Appendix A

- PROVISIONS IN STATE CONSTITUTIONS FOR THE
ESTABLISHMENT OF PUBLIC SCHOOL SYSTEMS *

ALABAMA

The legislature shall establish, organize and main-
tain a liberal system of public schools throughout the State
for the benefit of the children thereof between the ages of
seven and twenty-one years . . . (Art. XIV, 256).

ALASKA

The legislature shall by general law establish and
maintain a system of public schools open to all children
of the state. . . . (Art. VII, 1).

ARTZONA

Provision shall be made by law for the establishment
and maintenance of a system of public schools which shall
be open to all the children of the State and be free from
sectarian control (Art. XX, Ordinance 2).

ARKANSAS

Intelliigence and virtue being the safeguards of lib-
erty and bulwak of a free and good government, the State
shall ever maintain a general, suitable and efficient sys-
tem of free schiools, whereby all perscns in the State
between ages of six and twenty-one years may receive
gratuitous instruction (Art. XIV, 1;.

CALIFORNIA

The Legislature shall provide for a system of common
schools by which a free school shall be kept up and supported
in each district at least six months in every year .(Art. IX,
5).

Source: Olan Kennetnh Campbell, '"An Analysis of Provisions
of State Constitutions Affecting Support ot FPublic
Schools," unpubiished Ed.D. Dissertation, Depart-
ment of Educatiocn, Duke University, 1954, pp. 23-31.



COLORADQ

The General Assembly shall, as soon as practicable,
provide for the establishment and maintenance of a thorough
and uniform system of {ree public schools throughout the
state ... (Art. IX, 2).

CONNECTICUT

The fund, called the school fund, shall remain a per-
petual fund, the interest of which shall be inviolably ap-
propriated to the support and encouragement of the public,
or common schools throughout the state, and for the equal
benefit of all the people thereof. (Art. VII, 2).

DELAWARE

The General Assembly shall provide fcr the establish-
ment and maintenance of a general and efficient system of
free public scheols...(Art. X,1).

FLORIDA

The Legislature shall provide for a uniform system of
public free schools and shall provide for the liberal main-
tenance of the same (Art. XII,1).

GEORGIA

There shall be a thorough system of common schools for
the education of children, as nearly uniform as practicable,
the expense of which shall be provided for by taxation, or
otherwise...(Art. VIII,1).

HAWAII

The 5tate shall provide for the establishment, support
and control of a statewide system of public schools free
from sectarian control....There should be no segregation in
public educaticnal institutions because of race, religion
or ancestry; rnor shall public funds be appropristed for the
support or benefit of any sectarian or private educatiomnal
institution (Art. IX,1).

IDAHO

The stability of a republican form of govermment dewm!:
pending mainly upcn the intelligence of the people, it shall
be the duty of the legislature of Idaho, to estaklish and
maintain a general, uniform and thorough system of public,
free common schools (Art. IX,1).
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ILLINOIS

The General Assembly shall provide a thorough and ef-
ficient system of free schools, whereby ali children of
“his State may receive a good common school education...
{Art. VIII,1).

INDIANA

It shall be the duty of the General Assembly to en-
courage by all suitable means, moral, intellectual, sci-
entific, and agricultural improvement; and to provide, by
law, for a general and uniform system of common schools,
wherein tuition shall be without charge, and equally open
to all (Art. VIII,1).

TOWA

The Board of Education shall provide for the educa-
tion of all the youths of the State, through a system of
commen schools, and such schools shall be crganized and
kept in edch school district at least three months: in each
year... (Art. IX,12).

KANSAS

The Legislature shall encourage the promotion of
intellectual, moral, scientific and agricultural improve-
ment, by establishing a uniform system of common schools,
and schools of a higher grade...(Art. VI,2).

KENTUCKY

The CGeneral Assembly shall, by appropriate legisla-
tion, provide for an eifficient system of common schools
throughout the state (Section 183).

LOUISIANA

The educational system of the State shall consist of
all free public schools, and all iunstitutions of learning,
supported in whole or in part by appropriation of public
funds. Separate free schools shall be amintained for the
education of white and cclored children between the ages
of six and eighteen years;... (Art. XII,1l).

MAINE

The Legislatures are authorized, and it shall be their
duty to require the several towns tc make sultable provision,
at their own expense, for the support and maintenance of
public schools... (Art. VIII).
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MARYLAND

Tha General Assembly, at its first session after the
adoption of this constitution, shall, by law, establish
Lh1oughout the State a thorough and efflclenL system of
free public schools; and shall provide by taxaLlor, oY
otherwise, for their maintenance (Art. VIII,1).

MASSACHUSETTS

It shall be the duty of legislatures and magistrates,
in all future periods of this commonwealth, to cherish the
interests of literature and the sciences and all seminaries
of them; especially the university of Cambrldge, public
schools and grammar schools in the towns... (Ch. V,p. 2).

MICHIGAN

Religion, morality and knowledge being necessary to
good government and the happiness of mankind, schools and
means of education shall forever be encouraged (Art. XI,1).

The Legislature shall continue a system of primary
schools, whereby every school district in the State shall
provide for the educatlon of its pupils without charge for
tuition... (Art. X1,9j.

MINNESCTA

The stability of a republican form of govermment de-
pending mainly upon the intelligence of the people, it shall
be the duty of the legislature to establish a general and
uniform system of public schools (Art. VII,Ll).

The Legislature shall make such provisions, by taxa-
tion or otherwise, as, with the income arising from the
school fund, will secure a thorough and efficient system of
public gchools int:each township in the State ... {Art. VIII 3j.

MISSISSIFPI

It shall be the duty of the Legislature tc encourage
by all suitable means, the promction of intellectual, sci-
entific, moral and agricultural improvement, by establish-
ing a uniform system of free public schools by taxation or
otherwise, for all children between the ages of six and
twenty-one years, and as soon as practlcable. to establish
schools of higher grade (Art. VIII,201).



MISSCURI

A general diffusion of knowledge and intelligence be-
ing essential to the preservation of the rights and liber-
ties of the people, the General Assembly shall establish
and maintain free public schools for the gratuitous in-
struction of all persons in this state between the ages of
six and twentv wvears (Art. XI,l).

MONTANA

It shall be the duty of the legislative Assembly of
Mentana to establish and maintain a general, uniform and
thorough system of public, free common scheools (Art. XI,1).

That provision shall be made for the establishment
and maintenance cof a uniform system of public schools,
which shall be open to all the children of said State of
Montana and free from sectarian control (Ordinance I,4).

NEBRASKA

... it shall be the duty of the Legislature to pass
suitable laws . . . to encourage schools and the means of
instruction (Art. I,4).

The-Legislature shall provide for the free instruc-
tion in the common schools of this State of all persons be-
tween the ages of five and twenty-one years (Art. VII,6).

NEVADA

The legislature shall provide for a uniform system of
common schools, by which a school shall be established and
maintained in eachh school district at least six months in
every year... {Art. XI,2).

NEW HAMPSHIRE

It shall be the duty of the Legislature and Magistrates,
in all future periods of this government, to cherish the
interest of literature and the sciences, and all seminaries
and public schools... {(Pt. 2, Art. 83).

NEW JERSEY

The legislature shall provide for the maintenance and
supperc of a thorough and efficient system of free public
schools for the instruction of all the children in this
state between the ages of five and esighteen years (Art. VIII,
4.



NEW MEXICO

Provision shall be made for the establishment and main-
tenance of a system of public schools which shall be open to
all the children of the State and free from sectarian con-
trel... (Art. XXI,4).

NEW YORK

The legislature shall provide for the maintenance and
support of a system of free common schools, wherein all the
children of this state may be educated (Art. XI,l).

NORTH CAROLINA

The General Assembly . . . shall provide by taxation
and otherwise for a general and uniform system of public
schools, wherein tuition shall be free of charge to all the
children of the State between the ages of six and twenty-one
years (Art. IX,2). '

NORTH DAKOTA

The legislative assembly shall provide . . . for a
uniform system of free public schools throughout the State,
beginning with the primary and extending throughout all
grades up to and including the normal collegiate course
(Art. VII1,148).

DHIO

The general assethy shall make such provisions . .
as . . .+ will secure a thorough and efficient system of com-
mon schools throughout the state ... (Art. VI,2).

CXLAHOMA

Provisions shall be made for the establishment and
maintenance of a system of public ¢cHools, whlgn shall be
open to all the children of the State and free from sectarian
control ... {Art. I,5).

The legislature shall establish and mazintain a system
of free public schools wherein all children of the State ma
be educated {Art. XIII,1}.

CREGON

The Legislative Assembly shall provide by law for the
establshment of a uniform and gereral system of common
schools (Art. VIII,3).
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PENNSYLVANIA

The General Assembly shall provide for the maintenance
and support of a thorough and efficient system of public
schools, wherein all the children of this Commonwealth a-
bove the age of six years may be educated.... (Art. X,1).

RHODE ISLAND

The diffusion of knowledge, as well as of virtue,
among the people, being essential to the preservation of
their rights and liberties, it shall be the duty of the
General Assembly to promote public schools, and to adopt all
means which they may deem necessary and proper to secure to
tine people the advantages and cpportunities of education
(Art. XII,1l).

SCUTH CAROLINA

The General Assembly shall provide for a liberal sys-
tem of free public schools for. all children between the
ages of six and twenty-one years ... (Art. XI,5).

SOUTH DAKOTA

The stability of a republican form of govermment de-
pending on the meorality and intelligence of the p=zople, it
shall be the duty of the Legislature to establish and main-
tain a general and uniform system of public schools wherein
tuition shall be without charge, and equally open to all;
and to adopt all suitable means to secure to the people the
advantages and opportunities of education (Art. VIII,1l).

TENNESSEE

Knowledge, learning and virtue, being esential to the
preservation of republican institutions, and the diffusion
of the opportunities and advantages of education throughout
the different portions of the State, being highly conclusive
to the promotion of this end, it shall be the duty of the
General Assembly in all future periods of this govermment,
to cherisiy literature and science (Art. XI,12).

TEXAS

: A general diffusion of knowledge being essential to
the preservation of the liberties and rights of the people,
it shall be the duty of the Legislature of the State to es-
tablish and make suitable provision for the support and
maintenance of an efficient system of public free schools
(Art. VIL,1).
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UTAH

The Legislature shall provide for the establishment
and maintenance of a uniform system of public schools, which
shall be cper to all children of the State, and be free from
sectarian control (Art. X,1).

VERMONT

. . a competent number of schools ought Lo be main-
tained in each town, for the convenient instructicn of
youth; and one or more grammar schools to be incorporated
and properly supported, in each county in this State...
(Ch. II,64).

VIRGINIA

The General Assembly shall establish and maintain an
efficient system of public free schools thvoughout the State
(Art. IX,129).

WASHINGTON

Provision shall be made for the establishment and
maintenance of systems of public schools free from sectarian
control which shall be open to all the children of said
state (Art. XXVI,&).

WEST VIRGINIA

The Legislature shall provide, by general law, for a
thorough and efficient system of free schcois (Art. XII,1).

WISCONSIN

The Legislature shall provide by law for the establish-
ment of district schools, which shall be nearly uniform as
practicable; and such schools shall be free and without
charge for tuition to all children between the ages of four
and twenty years; and no sectarian instruction shall be
allowed therein (Art. I1,3).



WYOMING

The right of the citizens to opportunities for educa-
tion should have practical recognition. The Legislature
shall suitably encourages means and agencies calculated tc
advance the sciences and liberal arts (Art. 1,23).

Some authorities in the field of school iaw believe
the constitutional provisions cited above are adequate.
They contend that additional detailed provisions would be
superfluous and even detrimental. Several of the constitu-
tions do come close to having only the one provision per-
taining to a pubiic school system which mandates its es-
tablishment and support. Other state constitutions, as
already indicatea, have numerous detailed provisions per-
taining to the public schools.
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Appendix B

STATUTORY AND CASE LAW IN THE-FIFTY STATES
REGARDING TORT LIABILITY AND
PUPIL. TRANSPCRTATION

ALABAMA~~-A Common Law State

School districts have gecvernmental immunity.

Statute Title 55-333-344 states "All claims for in-
jury or death of any student duly enrolled-in any public
school of Alabama resulting from &n accident sustained
while being transported to or from school or in connection
with any school activity in any bus or motor vehicle op-
erated by any schcol board or agency of state shall be
keard and decided by the State Board of Adjustments.™

The action of a student is based on negligence of an
employee and recovery is based on the Alabama Workmen's

Compensation Law.

ALASKA

Governmental Immunity of Municipal Corporations
(school districts) has been abolished.

Municipal corporations do not enjoy immunity from tort
liability whether the act or omission giving rise to lia-
bility is connected with governmmental cr proprietary
function.

Act Cong. May 17, 1884, sec. 7, 23 Stat. 24;

Act Cong. June 6, 1900, sec. 334, 31 Stat. 388;

A.C.L.A. 1949, sec. 56-2-2; City of Fairbanks v.

Schaible, 375 P. 24 201 (1962).

A city school district is, under applicable statutes,
not a state agency but it and the city are one entity sc far
as corporate status is concerned.

A.C.L.A. 1949, sec. 37-3-33, 37-3-35, 37-3-36;

A.C.L.A. Supp. Sec. 37-3-32; Laws 1959, ch. 121 and

sec. 1-4. Blue v. Stockton, 355 P. 2d 395 (1960).

A municipal corporation does mot enjoy immunity from
tort liability in the exercise of either proprietary or
governmental functions.

Scheele v. City of Anchorage, 385 P. 2d 582 (1963).

Source: Howard C. Leibee, '"Tort Liabilities for Injuries
to Pupils™ {(Ann Arbor, Michigsan, Campus Publishers),

1965.
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ARIZONA

Boards of trustees may purchase liability insurance
protecting schoel bus drivers while driving school buses.
(15-453 A) or they may require drivers to purchase insur-
ance and may reimburse them for rhe premiums.

Drivers ot school buses are liable to pupils for their
acts of negligence.

Directors of schocl districts and special school
districts are immuns.

ARKANSAS

Drivers of school buses are lizble to pupils for their
acts of negligence.

Directors of school districts and special school dis-
tricts are immune.

CALIFORNIA

Statute 17001- Motor Vehicle Code- provides that a
public agency- including a school district~ may be sued in
a court of law by any person injured by vehicle owned by
the public agency.

For additional statutes re: school bus liability, re-
fer to Liability of School Districts and School Personmel.

COLORADO

Statute 123-33-23 permits school districts to procure
liability and property damage insurance cn school buses or
motoxr vehicles owned or rented by the school districts.

Each policy of such insurance SHALL contain a condi-
tion that said insurer shall not assert the defense of
sovereign immunity otherwise available to the school district
within the maximum amounts payable thereunder, provided that
the failure to procure such insurance in an amount sufficient
to sstisfy the entire claim SHALL not be construed as creat-
ing any liability against the school district.

CONNECTICUT

A "save harmless' state. School boards required to
protect employees.

DELAWARE

School districts authorized to purchase insurance
(2904) if theyown buses. Minimum coverage of $5000.00 for
injury or death; $100,000.00 per accident; $1,000.00 medical
benefits.
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FLORIDA

County boards of education are required to purchase
liability insurance to protect pupils on school buses.
Liability limited fo $5000.00 per injury cr death to pupil.

County beards are permitted to purchase liability
separate from pupil insurance to protect against general
public claims- $10,000.00 ilimit. 234.03.

GEORGIA

Governmental immunity.

Statute 22-429 requires schoo! boards to insure
children riding in school buses. The amount of insurance is
discretionary with each board.

Statute 32-431 authorizes schocl boards to insure mem-
bers of the general public against personal injury, death,
or property damage resulting from negligent operation of
school bus(es). The purchase of such insurance shall not
be construed as imposing liability on the boards and the
insurance company is estopped from denying its liability
because of the immunity to the board. The courts have held
these to be accident insurance- not liability. Any actioms
are based on contract-~ not tort.

HAWALL

There are no school districts in Hawaii. All schools
are under the jurisdiction of the state. Governmental im-
munity is waived by the State Tort Liability Act for negli-
gence cf state employees. No limit on recovery other than
provided in the Act. State not liable for interest before
judgment or for punitive damages. In cases of death, only
liable for actual damages or compensatory damages measured
by pecuniary injuries.

IDAHO

A Common Law State- except where waived.

Idaho Code 33-1507 requires district trustees to pur-
chase insurance to indemnify the insured (school district)
against claims for any injury to a pupil arising out of the
school transportation system. School districts MAY purchase
in excess of the required amount- as determined by the
St.ate Board of Education- to protect themselves and MAY
further purchase liability insurance indemnifying the
district, its officers. or employees against tort claims
arising out of the school transportation system. This in-
cludes the schocl safety patrols. :

Immunity is walved to the extent of the policy coverage.



ILLINOIS

Governmental immunity abolished. Refer to Liability
of Sghonl DlStllCtb and School Personnel (Hon~transporta-
tion

INDTANA

Statute 39-1819 permits the school corporation to
purchase insurance protecting its officers, agents, and em-
ployees against loss imposed on such officers, agents, or
employees because of negligence involved in the use of
state or school-owned motor vehicles.

School officers, agents, or emplovees may be liable
for damages exceeding the policy coverage as there is no
limit on recovery. There is conflict of authority on the
question of whether the purchase of such insurance constitute
a waiver of governmental immunity to the extent of the policy.
However, the most recent decision held that immunity was
waived by the purchase of insurance.

GCovernmental immunity.

School boards MAY purchase insurance to protect drivers
or other emplcoyees with respect to negligence in actions by
pupils or other employees being transported.

IOWA

Governmental immunity.

School boards MAY purchase insurance t¢ protect
drivers or other employees with respect tc negligence in
actions by pupils or other emplcyees being transported.

KANSAS

Governmental immunity.

Scnnool beards MAY purchase vehicle liability insurance,
driver liability insurance, and passenger medical payment
insurance. It would appear that immunity would be waived to
the extent of coverage by the purchase of such insurance be
cause c¢f recent statute dealing with insurance procured by
state agencies on motor venlcieq 74-4702 (1963).

KENTUCKY -

KRS 160.310 permits boards of education to purchase
liability and indemnity insurance against negligence of the
drivers of school buses.

Immunity is waived ito the extent of the policy cover-
age. The plaintiff sues the school district and if a judg-
ment is awarded, the judgment can only be enforced against
the insurance company.
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LOUISTANA

School boards (parishes) may purchase insurance
covering loss of life or injury to children being trans-
ported in school buses. The insurer cannot assert govern-
mentel immunity as a defense.

Statute 17.159

Statute 32.601 permits school boards to purchase pub-
lic liability, property damage, and bodily injury insurance
in commnection with school buses. The purchase of such in-
surance does NOT constitute a waiver of the boards (parishes)
governmental immunity. The plaintiff is required to bring
direct action against the insurer and the boards cannot be
parties to any suits. .

Immunity is NOT waived by the purchase of insurance.
However, the legislature has the power to waive immunity
from SUIT but immunity from LIABILITY is Constitutional and
schools come within that section of the Louisiana Constitu-
tion.

MAINL

Refer to "Liability (Non~-transportation). There ap-
pears to be no special legislation concerning liability a-
rising from the school district's operation cf school buses.
The Maine statutes contain an extensive treatment of school
bus safety standards.

MARYLAND- A Common Law State
School districts have governmental immunity.

"School huses' are owned and operated by individual
contractors.

MASSACHUSETTS

The school committee of a city or town is required to
purchase liability insurance for its school buses.

MICHIGAN

School districts are liable for the negligent acts.
of the drivers of school district-owned motor wvehicles.
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MINNESQTA- An exception to common law
. Governmental immunity of school districts has been
abolished by judicial decision~ Spanel v Mcunds View
School District.
However, a statute enacted in 1963 states thait school
districts have gaveerental immunity until January 1, 1963.
The statute further provides:
(1) Liability insurance may be purchased by a
district including insurance tor those torts
for which a district remains immune and may pur-
chase insurance in am amount greater than
$25,000.00 for wrongful death
$50,000.00 for other claims
$300,000.00 for any one accident

(2) If such insurance is purchased (prior to January
1, 1968 immunity is waived to the extent cf the
71ab¢lLtv in policy but not beyond that. (Prior
to January 1, 1968, a school district need not
purchase liability insurance as it has govern-
mental immunity.)

(3) Govermmental immunity is not waived for the

following:
a) Accumulation of ice or snow
b) Discretionary acts

{4) Thirty days notice must be given within thirty
days after the injury.

(53) School districts are required to ''save harmless"
any emplovee for tort claims arising out of per-
formance of his duty (except wilfull or wanton
negligenca. )

MISSISSIFPL

If « pupil is injured, he may seek recovery trom the
school district. I1f damages ave awarded, payment is made i
from the Stats Accidernt Contingent Fund. The district is
barrad from pleading immunity. Accident must have been due
to hegl“geucc in maintenence, repair, upkeep, or mechanical
failure. If the driver is ﬂegllgcnt, TeCovery cannot be
made under the statute 6336-19.

MISSOURI
A Common Law State
MONTANA

A Common Law State
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NEBRASKA

If the school bus driver is an independeut contractor,
he is required to furnish lishility insurarce to cover his
negligence-

$50,000.00 for bodily injury to one (1) persomn
$100,000.00 for bodily injury to more than one (1)
individual
$10,000.0C for property damage

In the evant of an accident, the district will reim-
burse bthe driver for the premium cost.

It the driver is an employee, the district shall pur-

chase the insuranua as stated abova. However, the district
remaing immune. Any action brought is brought against the
employee and the amount of damages is limited to the policy.

Any judgment against said employee shall be collected Erom
the imsurer only.

The docrtrine of comparative negligence is in effect
in this state.

NEVADA

tatute 389.090 requires local school boards to pur-
chase liabil ,ty insurance on driver education cars.

Sectiow 392.3%20 requires school boards to insure
pupils being tranqported in school buses.

Secrion 392-340 states that the purchase cf such in-
suranca does not constitute a waiver of immunity. This is
supperted by judicial decision in Taylor v Stete 31iP{2d)733

NEW HAMPSHIRE

Statute 194.3 nermits school districts to purchase
iusurance against such Izka ol loss, damage, or cost Lo
itself, its employees. or its pupils as the beoard may de-
termine.

The purchase of such insurance does not constitute a
waiver of immunity- Cushman v CGeofton County 79 a(2d) 630
(1951).

NEW JERSEY

Indapendent contractors ¢t school bus service must
procure liability insurance in an amount prescribed by the
State Board of Educatiom.

The drivers of School-district-owned school buses are
protected under the '"Save Harmless' statute as other employees

NEW MEXICO
Refer to Liability of School Districts and Scheol

£
Personnel . The statuue applying to school persormel in-
r

~tudse the drivers of school buses.
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NEW YORK

Governmental immunity is abolished subject to statutes.
Statute 2560 provides that in & city with a population of
one million or mcre the city board of education is liable
for damages arising out of the negligence of its members,
officers, and employees acting within the scope of their
empl oyment. Further, the board of education is required to
"save harmlessz™ any member, officer, or employvee. 1In a
city having this stipulated population, the doctrine of re-
spondent supericr is in effect.

Statute 3023 provides that in cities of less than one
millicn population the board of educsiion or school district
must "save harmless' and protect all teachers, staff, and
employees from financial loss including cost and attorney's
fees due to claims arising out of their negligence.

Boards of education may purchase insuvance for these
protections.

Presentation of Cleims
Against a city board of education whose population is
cver 400,000
An injured person may mnot sue a board of education
unless 30 days have elapsed since a demand was made
to the board and the board has refused tc¢ pay with-
in thirty (30 days after such demand.

Against a city board of education whose population is

less than 1,000,000

The teacher, staff member, or euployee must delivew
the summons or complaint to the school board within
ten (10) days after it iec'served in order to bind
the district.

NORTH CAFOLINA

County and city boards of education are autherized co
nurchase ligbility insurance for school buses only when the
buses ave used f{or school-sponsored activities--i.e., trans-
porting atheltic teams and bands. If such insurance is pur-
chased, the boards are liable for damages-—~but cnly o the
extent of the insurance.

The doctrine of respondent supericr alsc applies to
bus driver. ’

Boards of education that do NOT use the permissive
legislation authorizinyg them to accept liability by the pur-
chase of insurance revain their governmental immunity.

Schoal Tus accidsits in non-school-sponsored accivi-
ties such as transporting pupils to and from school are
covered by ¢ statute which authorizes the industyial commis-
sion as a court to hear tort claims as to employees acting
within their scope of eaployment. ILiabiliiy is limited to
$1C¢,000.00 and the usual defenses may be used except immunity.



Any acticen is against the city or county school board and
the board's attorney--not the state attorney-general--ap-
pears betore the commission.

it the plaintiff wins judgment against the board, said
board SHALL draw a requisition on the State Board of Educa-
tion for the amount. Liability is limited to $1000.00 if
city or countv board did not contest the action and detfend
it and this amount must be paid by the city or county board.
However, the attorney for the board may settle for more
than $1,000.00 if approved by the board and the Industrial
Commission. If the activn is defended, the limit of re-
covery is $10,000.00. Any action must be predicated on
negligence of the driver.

School districts have common law immunity.

Statute 143-300.1 states that in tort claims against
county and city boards of education, the North Carolina
Industrial Commission has jurisdiction to hear such claims
which arise out of any negligent act or omission of a school
bus driver. The liability of such city or county board, the
defenses available, the amount of damages, and procedures
are governed by the State Tort Claims Act and liability is
limited to $10,000.00.

NORTH DAKOTA- A Common Law State

However, a recent statute provides that pclitical sub-
divisions may insure against claims of loss, damage, or
injury against such political subdivision or any department,
agency, function, or officers, agents, or employees of such
subdivision. The purchase of such insurance does NOT consti.-
tute a waiver of govermmental immunity and the insurance
carrier SHALL not use same as a defense.

OHIO

Statute 33313.201 permits boards of education to procure
insurance insuring officers, employees, and pupile against
liakility on account of damages or injury to persons and
property, including comprehensive insurance on vehicles used
in driver education and including liability on account of
accident or death bv wrongful act caused by district-owned
motor vehicle. ,

Statute 3327.09 permits boards of education to pur-
chase liability insurance and property damage insurance
covering the school buses and accident insurance covering
pupils. The amount of liability insurance carried on any
one (1) bus SHALL not exceed $500,000.00.



OKLAHOMA

Permissive legislation- title 70 9-7 authorizes
boards of education te purchase insurance for purposes of
paving damages to persons injured by the operatlon of-
school buses.

The purchase of such insurance does NOT waive govern-
mental immunity.

All actions SHALL be brought against the insurer and
liability is limited to the extent of the policy.

The statute further provides that the failure to pur-
chase such insurance does NOT create a cause of action
against a district.

OREGON- A Common Law State - Unless Waived by Statute

Statute 243.110 permits school districts to purchase
liability insurance to protect their employees against claims
arising out of their employment. The purchase of such in-
surance does NOT constitute a waiver of the district's
governmental immunity. Legislation permits actions to be
brought against school districts in its corporate character
for an injury to the rights of the plaintiff arising from
some act or ommission of the public corporation.

(This statute has been interpreted to abolish immunity
ONLY where there is an exercise of a proprietary function.)
However, statute 332.225 permits school districts to purchase
liability insurance covering ALL activicies engaged in by
the school district. The courte have interpreted the statute
to mean that immunity is waived to the extent of the in-
surance purchased.

PENNSYLVANIA

A statute requires that all PQIVATELY—OWNED motor ve-
- hicles emp]oyed in transporting puplls for hire SHALL be
adequately covered by liability insurance.

RHODE ISLAND

A Commcn Law State. No statutes re: school-pupil
Ctransportation.

SOUTH CAROLINA

Statute 21--840 permits insurance on school buses.
1) Healch insurance for occupants without regard
to fault
2) Liability when negligence is proven limit of
$5000.00
Action is brought against insurer and governmental im-
munity is pot waived.
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SOUTH DAKOTA

Statute 15.3815 permits schocl boards to procure pub-
lic liability insurance protecting its emploveed against
liability suits which might be brought against them for
acts of negligence while performing their duties,

The doctrine of comparative negligence is in effect.

TENNESSEE

Statute 49-2214 requires that school buses be insured
for liability..

Goverumentsal immunity is waived to the extent of the
insurance- by judicial decision.

The doctrine of comparative negligence is in effect.

TEXAS

A Common Law State. N¢ statutes re: school-pupil
transportation.

UTAH

A Common Law State. ©No statutes re: school-pupil
transportation.

VERMONT

School districts owning schocl buses are required to
procure liability insurance. Minimum coverage is reguired
for preperty damage; injury or death to one cr more persons;
and for injury or death to two or more persons depending
upon the number of children being transported at the time
of the accident.

Statute 1092 of Title 24 authorizes school districts
£o purchese Liability insurance protecting the drivers of
schooi~district~owned mctor vehiclas.

The limit of liability is the amount of the insurance
coverage and the district waives its sovereign immunity to
this extent.

VIRGINIA

Statute 22-284~ Schoel PBus Insurance lLaw- permits
school districts teo purchase liability and property damage
insurance in the maximum amounts of $15,000.0C for injury
or death to one person and $100,000.00 for injury or deaths
to all persons invelved in the same accident. Immunity is
waived to the extent of the policy.
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WASHINCTON

Under School District General Powers- 28.585.100,

districts are empowered to purchase insurance to protect
district against loss or liability due to school bus ac-
cidents.,

Statute 27.76.410 allows school districts to provide
liability insurance for employvees and the premiums on such
policies SHALL be paid for by the district. S5chool dis-
tricvs are liable for the negligent acts of the drivers
of school buses. There is no immunity in school bus ac-
cidents.

WEST VIRGINIA

A Common lLaw State
WISCONSIN

Statute 40.57 reguires that liability insurance for
school buses be purchased. School districts are liable for

the negligent acts of the drivers of schcol buses--vespondent
superior.

WYOMING

Statute 2i.154 makes it mandatory that iwnsurance be
purchased on schoel buses. School district is liable Lo the
extent of the policy and immunity is waived to the maximum
amounts.
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Appendix C

Form A

EVALUATION GF AFPLICANT FOR
SCHQOOL BUS HRIVER TRAINING

Neme of School Date

Name of Applicant

The above named applicant has expressed a desire and
interest to take the school bus driver training course
scheduled for . Should this appli-
cant qualify he will be among those from which our next
yvear's bus drivers will be selected.

Transporting pupils to our school is a very great re-
sponsibilicty. I am asking you to help me select the highest
type person for this training and important place.

Please rate: Excellent, 4 points. Above average, 3 points.
Average, 4 points. Poor, 1 point. Not

o
.gcceptable, O points.

Rating Comments

Attitude

Dependability and consistency
Leadership

Ability to get along with others
Cooperation

Personality

Courtesy

Personal habits

School pride

Grades

General physical conditions

Total points

Principal

Note:This form may be altered b
fit speciiic needs.

L)

v the school principal to



APPENDIX |

State of North Carolina
Department of Justice
P, 0. Box 629
Rufus L. Edmisten Raleigh
Attorney General 27602

April 15, 1977

Mr. Louis Alexender, Director
Division of Transportation
State Board of Education

306 Education Building
Raleigh, North Caroclina

RE: Use of School Buses for Instructional Purposes
After Scheol Hours and on Saturday or Sunday

Dear Mr. Alexander:

In your letter of April 12, 1977 you ask whether cor not

school buses may be used for instructional purposes after

school hours and on Saturday or Sunday.

G.S. 115-183 deals with the use and operation of school
buses. It prevides, in pertinent part:

“"Fublic school buses may he used for the
following pu poses only...:

(5) County or city boards of education,
under such rules and regulations as they
shall adopt, may permit the use and operation
of school buses for the transportation of
pupils and instructional personnel as the
board deems necessary to serve the instructional
programs of the schoeools. Including in the use
permitted by this section is the transportation
of children...enrcliled in programs that reguire
transportation from the school grecunds during
the school day., such as special vocational or
occupational programs.' (Emphasis added)

Lo

(7]



Before responding to your specific question, two matters
should. be noted. Fivst, the authority to make rules and
regulations in regard to G.S5. 115-183(5) is vested solely
in county and city boards of education. The State Board of .
Education has no authority in such matters. See G.S.
115-~181 which provides, in pertinent part:

"(a) The State Board of Education shall
have no authority over or control of the crans-
portation of pupils and employees upon any
school bus owned and operated by any county
or city board of education, except as provided
in this subchapter." '

Second, it is our opinion that the use of school buses per-
mitted in G.S. 115-183 must be strictly construed. See the
beginning paragraph ot G.S. 115-183 quoted above which speci~
fically limits the use of school buses to those purposes
enumerated in the statute.

There is nothing in G.S. 115-183(5), or anywhere else in the
General Statutes, either permitting or prohibiting the use
and operation ¢f school buses after regular school hours or
on Saturday and Sunday. G.S. 115-183(5), however, clearly
authorizes the use of school buses '"to serve the instruc-
tional precgrams of the schools" and we do not believe rhat
this statute should be read so strictly as to prohibit the
cperation of .school buses after regular school hours and on
Saturday and Sunday to ''serve the instructional programs of
the schools”. We are of the opinion that such use i{s per-
mitted by the statute.

We do believe, however, that the phrase "instructiocnal pro-
grams of the schools" should be strictly interpreted. We
would interpret this phrase to only include regular class-
room instruction or programs directly related to classroom
instruction., Examples of the type of things considered by
the General Assembly to be included within the phrase 'in-
structional programs of the schools" are set out in G.S.
115-183(5). We think it clear that the use and operation
of public school buses for the transportation of students,
at any time, to extra-curricular, athletic or social events
is neot permitted. We would also note that the operation of
instructional programs after the regular school day and on
Saturday and Sunday would be an unusual occurrence. Hee
G.S. 115-306.
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To summarize, it is our opinion that school buses may be
used after regular school hours and on Saturday and Sunday
for the transportarion of students to instructional programs.
The phrase "instructional programs' must be interpreted
SKL*ctlv Examples of "instructional programs' are szt out

in the statutes. The use of public school buses for the
transportation of students to extra-curricular, athletic

-

or social programs is clearlvy not permissible.

er wi.ll answey your questions. If

trust that this lett
othery assistance, please do not hestiate

we zan he of any othe
Lo contact us.

Very truly yours,

RUFUS 1. EDMISTEN
Attorney General

/s/BEdwin M. Speas, Jr.
/t/Edwin M. Speas, Jr.
Special Deputy Attorney General

EMS jr/ckb



