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FOX, LINDA PAGE, Ed.D. Home School Curricula: 
Constitutional Issues. (1987) 
Directed by Dr. Herbert Cornelius Hudgins, Jr. 199 pp. 

The purpose of this study was to analyze the extent 

to which state statutes offer some regulation of the 

curricula offered in home schooling situations. A further 

purpose was to analyze court decisions which have had some 

impact on the curricula of home schools. 

The analysis of statutes showed that all fifty states 

have provisions which allow home schooling. Twenty-three 

states have passed laws specifically related to home 

schooling. Eighteen states allow home schooling by 

approval of a governmental agency or body. Home schooling 

is allowed in two states by case law and in one state by 

Attorney General's ruling. The remaining six states have 

statutes that allow home schooling by either licensure or 

registration as a private religious school or "other 

acceptable means of education." 

Curricula are specified for home schools by thirty-

five states by statute. Five states use the terms 

"equivalent or comparable to public schools" in their 

definitions of curricula. Seventeen states have included 

the use of standardized testing requirements as a means of 

controlling the curricula offered in home school 

situations. 



Court decisions have generally involved issues other 

than curricula offered by home schools. Generally court 

cases have upheld the statutes that are specific in their 

wording and intent, whether the act prohibited or allowed 

a given behavior. To date, no Supreme Court decision 

regarding home school curricula has been handed down. 

Teacher licensure or certification legislation as a 

means of ensuring acceptable curricula has been enacted 

in eight states. Three states require all teachers of 

home schools to be certified. Two states require cer

tification or licensure for the grade or subjects taught. 

One state requires special education certification for a 

" teacher of any child identified as exceptional. 

Textbook selection and use has not been addressed by 

statute in any of the fifty states. Parents have complete 

freedom of selection of materials or textbooks to be used 

so long as the curricula are adhered to. 
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CHAPTER 1 

INTRODUCTION 

Overview 

In Kotzehu, Alaska, 25 miles north of the Arctic 

Circle, students do math and English at midnight. In 

Booneville, California, they read what they choose at a 

mountaintop ranch, surrounded by sheep and goats. The 

number of home schoolers is increasing in every state, 

and dozens of support groups, newsletters and purveyors 

of curricula and books have sprung up to organize them, 

inform them, and supply them. 

The years remaining in this century could present 

American education with some of the most critical 

challenges and dramatic changes in this nation's history. 

News media have set the stage for an intense self-study of 

this nation's schools. Three of the most widely known 

studies have been: A Nation at Risk-*-; High Schools, and 

1 The National Commission on Excellence in Educa
tion, A Nation at Risk: The Imperative for Educational 
Reform, Washington: U.S. Department of Education (1983). 
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Making the Grade^; and A Place Called School^, by John 

Goodlad. These 1983 studies voiced concern that the 

deterioration of quality in schools and colleges was 

jeopardizing America's ability to compete in the 

increasingly technological international marketplace. The 

reports also added to the weight of evidence that the 

schools have failed in their mission. Ever since April 

1983, when a federal commission warned the nation of a 

rising tide of mediocrity in its schools, educators, 

legislators and the public in general have debated how to 

improve the quality of education in America. 

From the studies conducted in the early eighties, 

states enacted reforms that affected all facets of the 

educational system. Educators, political leaders, busi

ness and industry, as well as citizens, took part in 

ongoing educational reforms. Efforts to improve the 

quality of education are not new. The striking charac

teristic of the ongoing drive is that it encompasses 

nearly every aspect of schooling. In order that America 

may function, citizens must be able to reach common 

2 Making the Grade: Report of the Twentieth Century 
Fund Task Force on Federal Elementary and Secondary 
Policy, background paper by Paul E. Peterson (1983). 

3 John I. Goodlad, A Place Called School: Prospects 
for the Future (New York: McGraw-Hill, 1983). 
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understandings on complex issues, often on short notice 

and on the basis of conflicting or incomplete evidence. 

Education helps form these understandings, a point Thomas 

Jefferson made long ago: 

I know no safe depository of the ultimate power of 
the society but the people themselves; and if we 
think them not enlightened enough to exercise their 
control with a wholesome discretion, the remedy is 
not to take it from them but to inform their 
discretion 

Fundamental upheaval in the society and culture of this 

country will require new educational outlooks.^ 

One of the most significant developments in education 

is taking place far from the classroom. There is no 

danger of school bells or join-in bustle of students in 

school corridors. Their parents, critical of 

deteriorating public school systems or driven by religious 

motives, are educating their children at home--a movement 

that has been exploding across the country in recent 

years, with no end of growth in sight. Many conflicts 

between public schools and non-public schools center on the 

question of wnere to draw the line between state laws that 

mandate compulsory education and parents' rights to direct 

^ The National Commission on Excellence in Education, 
p. 7. 

5 "The Principal's Perspective," High Tech Schools, 
(Reston, Va.: National Association of Secondary Schools 
Principals), 1984, p. 1. 
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the upbringing of their children. Courts have declared 

most compulsory attendance laws to be constitutional. It 

is also clear today that parents can satisfy the intent of 

those laws by sending their children to private, secular 

or religious schools. 

Home instruction in the United States is not new; it 

began in colonial America. Home instruction has never 

disappeared in America. It has been predicted that by 

1990 the number of parents choosing home schooling will 

reach at least one-half mil l ion .^  

This movement may possibly be coupled with a public 

demand for improved curriculum and instruction for all 

children. The decade of the 1980s has produced nearly 

thirty major national reports and countless state and 

local studies which focused on a dissatisfaction with the 

present state of education and the necessity for improving 

the quality of education in America.1 

The fundamental reason for the future home education 

movement, according to Toffler, is that the public schools 

6 J. John Harris III and Richard E. Fields, "Outlaw 
Generations: A Legal Analysis of the Home-Instruction 
Movement," Educational Horizons, 61 (Fall 1982), p. 26, 

7 Richard W. Moore, Master Teachers (Bloomington, 
Indiana: Phi Delta Kappa Educational Foundations, 1984), 
p.  10 .  
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in their present form are an anachronism, a creature of 

industrial society.® 

The future will require students to assume different 

patterns in their learning, such as individualized 

instruction, short-term courses and part-time work. What 

is needed now is preparation for the future 

"super-industrial" society. Toffler believes that the 

computer and video recording will encourage home 

instruction^ an(j that there will be an overdue breakdown 

in the factory model school.10 The super-industrial 

society will mean a fundamental shift in the organization 

of society equally as dramatic as that from agrarian to 

industrial society: 

The most striking change in Third Wave civilization 
. . . will probably be in the shift of work from both 
office and factory back to the home . . . the spread 
of the electronic cottage, the invention of new orga
nizational structures in business, the automation and 
de-massification of production. All point to the 
home's re-emergence as a central unit in the society 
of tomorrow ... a unit with enhanced rather than 
diminished economic, medical, educational, and social 
functions. 

8 Alvin Toffler, Future Shock (New York: Random 
House, 1983), pp. 354-355. 

9 Ibid., p. 360. 

Ibid., p. 361. 

H Ibid. pp. 370-371. 
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This country has evolved from an industrial to an 

informational workforce. This dramatic change took place 

in less than thirty years, whereas the turnover from an 

agricultural society to the industrial age took almost one 

hundred years. This increased pace of change produced 

havoc with social institutions, including educational 

ones.12 

The movement from limited choices to multiple options 

in every aspect of American society must now become an 

educational concern. The nation's school systems need to 

recognize the growing demand for alternative schooling. 

Not all state and federal courts have recognized that 

parents have a fundamental right to educate their children 

at home.13 As a general rule, however, courts have ruled 

in favor of parents who have alleged that their fundamen

tal rights have been violated in relation to a compulsory 

attendance law requiring that their children be educated 

in a formal school setting.1^ 

12 High Tech Schools, p. 2. 

13 Sue F. Burgess, "The Legal Aspects of Home 
Instruction" (Ed.D. dissertation, University of North 
Carolina at Greensboro, 1985), p. 213. 

14 Ibid. 
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Most states have established regulations for home 

schooling regarding curriculum, scheduling, funding, text

books, and teacher regulations. Legal regulations 

regarding the curricula area of home schooling in the 

United States was the general focus of this research. 

Statement of the Problem 

Legislatures and citizen groups increasingly pressure 

the public schools to explain and improve both the effec

tiveness and efficiency of education. For some parents, 

the satisfaction of watching their children grow in 

learning under their tutelage is a powerful motivation. 

Parental involvement has been a component of these 

alternative programs. Systematic research has focused on 

the role of parents and home as a supplement to the 

efforts of public and private schools. The issue at hand 

is to determine how to reinforce and mutually adapt home 

school curricula to families. To meet that challenge, 

school personnel need a more nearly complete understanding 

of the nature of family curricula. How children learn in 

the home environment compared to the school environment 

centers around curriculum and all aspects of textbooks, 

teacher certification, acquired scheduling, and follow-up 

testing of knowledge and achievement. Intense research is 

needed on the nature of home school curricula, beginning 



8 

with a focus on the home school curricula that families 

plan to teach or are currently teaching their children at 

home. With an increased understanding of these alter

natives, schools and educators, as well as courts, can 

better approach the task of cooperating with all types of 

parents in an effort to educate the children. 

Specifically, this study was a determination 

regarding the extent to which state statutes regulate the 

curricula of home schooling. The study determined further 

to what extent courts have interpreted statutes providing 

for the regulation of home schooling. 

Public school officials should be cognizant of the 

legal issues surrounding a parent's choice to provide home 

instruction for their children. Nolte pointed out that 

parents who remove their children from public schools in 

favor of home schooling have a good chance of successfully 

meeting the legal challenge of school officials. Many 

such cases are lost by school officials because they lack 

knowledge regarding current home school laws.15 This 

study was designed to provide information and guidance to 

M. Chester Nolte, "Home Instruction in Lieu of 
Public School Attendance," in School Law for a New Decade, 
ed. M. A. McGhehey (Topeka, Kansas: National Organi
zation on Legal Problems of Education, 1982)s pp. 5-6. 
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educators and parents for the establishment of curricula 

for the children in home schools across the nation. 

Limitations 

Inherent in any study is a need for clarifying and 

reducing its scope so that a limited number of issues may 

be addressed and treated fully. This study is no excep

tion. It was limited in several respects. First, it 

involved study of a restricted segment of non-public 

schools. To that end, it eliminated a vast segment of 

non-public education. This study did not include 

parochial schools or private schools. Instead, the focus 

was limited to schools operated by parents in their homes 

for their children. 

A second major limitation involved a study of legal 

controls of the curriculum of home schools. In realizing 

this objective, the researcher excluded all other aspects 

of home schooling, however interesting they may have been. 

A third major limitation involved the period of time 

within which the study was made. The researcher examined 

statutes of the various states that were current as of 

October 1986. The case law studied included only those 

court decisions handed down in this century, including 

opinions reported up to July 1986. 
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A fourth major limitation involved the scope of the 

historical development of schooling in this country. The 

researcher decided that, to provide sufficient and proper 

background for an understanding of the emergence, develop

ment, and current status of home schools, some 

understanding was needed of forces affecting the founding 

of schools in general. As a consequence, the review of 

literature and research went beyond the very restricted 

development of home schools and included an overview of 

the historical and philosophical evolution of education. 

Questions to be Answered 

The issue of curriculum in the home school setting 

has taken on new legal emphasis in this decade. All fifty 

states, as of 1986, have addressed in some way the issue 

of curriculum of those schools.Some requirements are 

minimal, while others are more elaborate and inclusive. 

The Vermont statute represents the more inclusive 

requirement. It provides that home instruction must pro

vide a "minimum course of study" which includes instruc

tion in: (1) basic communication skills, including 

16 "Summary of the 50 States Home School Laws," Home 
School Legal Defense Association (Washington, D. C., 
1984), pp. 2-55. 
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reading, writing, use of numbers; (2) citizenship, history 

of state and United States; (3) physical education and 

health; (4) English, American, and other literature; and 

(5) the natural sciences. 

Legal issues have been raised concerning who has the 

authority to regulate the curriculum and who teaches in 

home schools. Anyone involved in home schooling must 

understand the legal aspects of curriculum guidelines in 

his state in order for the school to operate. 

This study was designed to provide answers to the 

following key questions regarding curriculum and asso

ciated areas of curriculum: 

1. What are the constitutional issues of home 

schooling in the United States? 

2. To what extent do states provide for home 

schooling? 

3. To what extent do states specify exact courses of 

study? 

4. What are decisions of court cases regarding the 

regulation of curriculum in home schools? 

5. What degree of accountability and supervision do 

the states provide for home school curriculum? 

Vermont, Vermont Statutes Annotated, Title 16, 
Stat. 1121 (1982). 
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6. How much freedom do parents have in selecting 

curricula materials and textbooks? 

Coverage and Organization of Issues Involved 

This study will be reported in five stages; each will 

be presented in chapter form. The first chapter contains 

an overview of the curriculum question in relation to home 

schooling and the interest of government in the education 

of the child. Key research questions for the study and 

pertinent definitions of terms or phrases used in the 

study are included in this chapter. 

Chapter two contains a review of related literature. 

It includes works that have been completed and the asso

ciation and legal ties between education and constitu

tional rights. The connection between individual rights 

and the responsibility of government for protecting and 

educating citizens will be discussed and reviewed. 

An analysis of state statutes is presented in the 

third chapter. Tables and data are grouped according to 

relationship and topic with the analysis presented accor

dingly. 

Chapter four is a discussion of the legal aspects of 

home school curricula. Major judicial decisions through 

July 1986 are presented involving all states with recent 
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court decisions related to home schooling and their signi

ficance to the issue of curricula analysis. 

The final chapter contains a summary of the general 

and specific findings from the study and provides answers 

to the study questions. It also contains conclusions 

based on these findings. Based on the answers to these 

questions, recommendations for further study and needed 

research are offered. 

The scope of this research is an historical and 

descriptive study of the required curriculum, if any, that 

states mandate in home schools. The research details the 

extent to which states have addressed this issue through 

legislation and the extent to which requirements have been 

litigated. In doing this, legal issues are addressed. 

These issues include analysis of statutes and court cases 

and the effects of both on the legal development of a 

standard curricula for home schools across the United 

States. 

Method, Procedure, and Sources of Information 

An intense interest in the topic of home schooling 

was generated in Seminar in School Law Research, a grad

uate course at The University of North Carolina at 

Greensboro, with classes held in Asheville, North 
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Carolina, at The University of North Carolina at 

Asheville. Home schooling is a topic that welcomes 

research since a review of the literature on the subject 

provided small amounts of current research. Many 

questions remain unanswered in the area of home school 

curricula. A need was seen for research in this area 

since decisions in courts regarding home school curricula 

are being challenged at the present time. 

Letters were sent to the chief state school officer 

in each of the fifty states requesting information rela

tive to home schooling and the curriculum in those schools. 

Also, the National Organization on Legal Problems of 

Education, the Education Commission of the States, the 

North Carolina Attorney General's office, the Home School 

Legal Defense Association, The Rutherford Institute, and 

the North Carolina School Boards Association were con

tacted for relevant information. 

A list of resources was received from a computer 

search from the Educational Resources Information Center 

(ERIC). These materials were supplemented by resources 

located through Resources in Education, the Education 

Index, Current Law Index, Index to Legal Periodicals, 

Current Index to Journals in Education, and Reader's Guide 

to Periodical Literature. 
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An evaluation and categorization of state statutes 

and an analysis of court decisions were undertaken. 

Resources for these functions included NOLPE School Law 

Reporter, West Law Report, National Reporter System, 

Corpus Juris Secundum, School Law News, School Law 

Bulletin, Shepard's Citation, and American Digest System. 

Definition of Terms 

For the purpose of this study, the following defini

tions applied. Programmatic*8 definitions used in this 

study are: 

Curriculum--a course of study; a body of knowledge to be 

considered. May be what each person (adult and student) 

perceives he or she learns as learning settings are 

cooperatively created.19 This study will treat curriculum 

as a course of study, texts used, state mandated testing, 

and hours of instruction. 

Home School--a program of educational instruction provided 

in the home to a child by the child's parent or legal 

Israel Scheffler, The Language of Education, 
Seventh Printing (Springfield, Illinois: Charles C. 
Thomas Publisher, 1968), p. 19. 

19 Dale L. Brubaker, "A Revisionist View of the 
Principal as Curriculum Leader," Journal of Instructional 
Psychology, Vol. Ill, No. 4 (December 1985), p. 175. 
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guardian or by a person designated by the parent or legal 

guardian.20 

Compulsory Education--the requirement that the "parent, 

guardian, or other person having control or charge or 

custody of a child"21 between certain ages send the child 

to school. 

School—any supervised program of instruction designed to 

provide educational instruction to students in a 

"particular place, manner, and subject area."22 

Non-Public School--a school offering a program of instruc

tion which is not under the control, supervision, or 

management of a local school board.23 

Certificate--a license granted by the state in the form of 

a document which specifies that the named individual has 

fulfilled the legal and academic requirements specified by 

20 pierce v. Society of Sisters, 268 U.S. 510 
(1925) . 

21 Wyoming, Wyoming Statutes Annotated, Sec. 
20-4-101, (a) (ii) (1977). 

22 New Mexico, New Mexico Statutes Annotated, Sec. 
22-2-2 (1984). 

23 Ibid., p. 2. 
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state statutes and enables that individual to enter into a 

lawfully binding contract to teach.24 

Public School--a school offering a program of instruction 

which is under the control, supervision, and management of 

a local school board and local officials. 

24 Richard D. Gatti and Daniel J. Gatti, Encyclope
dia Dictionary of School Law (West Nyack, New York: 
Parker Pub. Co., 1975), p. 45 
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CHAPTER 2 

REVIEW OF RELATED LITERATURE 

Introduction 

In order to provide sufficient and proper background 

for a better understanding of the emergence, development, 

and current status of home schools, the review of the 

literature and research did not restrict itself to the 

development of home schooling. The review of the litera

ture offers an historical and philosophical evolution of 

education in this country. 

There is an alternative schools movement beginning in 

this country that could well become the major thrust of 

reform in the decades ahead. This trend toward educa

tional diversity has mushroomed from decades of frustra

tion and a lack of trust between the public schools and 

their communities. 

The absence of quality education becomes a matter of 

personal urgency. It is impossible for a monolithic 

system of public education to respond to the different 

conceptions of quality education held by a pluralistic 

society. These differences result in increased confron

tations between society and the public school system. 
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The change that has taken place in the public school 

sector in the past ten years may be a result of several 

possible phenomena which may have initiated the change. 

Teacher disenchantment with the public school system of 

educating the masses, with needs for security measures, 

and teaching toward meeting the mandated testing require

ments is present in the teaching field today. A conflict 

of ideologies within public schools today may be a result 

of the need of the public schools to be all things to all 

people; and the back-to-basics movement of the eighties 

makes the taxpayers reluctant to support frills in the 

public school system and the curriculum has been primarily 

determined by the mandated competency testing programs 

adopted by most states across the nation. The economic 

conditions of the present age, the conservative cutback on 

federal money for public schools, have caused the serious 

demise of many programs in the public schools that alter

native schools may offer. The ethnic group pressures 

still active today following the desegregation of the 

sixties have continued to make the alternative school 

movement attractive to many influential blacks as well as 

white citizens. 

A trend in education today is toward self-help and 

not institutional help. Home instruction may be the self-

help educational approach of the eighties. 
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In 1970, Toffler predicted there would be an increase 

in the number of parents involved in home schooling, as 

well as an increase in the number of court cases dealing 

with resistance to the attendance laws. In his book, 

Future Shock, Toffler explained as follows: 

As levels of education rise, more and more 
parents are intellectually equipped to assume some 
responsibilities now delegated to the schools. Near 
the research belt around Cambridge, Massachusetts, or 
in science cities as Oak R.idge, Los Alamos, and Santa 
Monica, California, many parents are clearly more 
capable of teaching certain subjects to their 
children than are teachers in local schools. With 
the move toward knowledge-based industry and the 
increase in leisure, we can anticipate a small, but 
significant tendency for highly educated parents to 
pull their children at least part way out of the 
public education system .... the courts will find 
themselves deluged with cases attacking the present 
obsolete compulsory attendance laws. We may witness, 
in short, a limited dialectical swing back toward 
education in the home.l 

The fundamental reason for the future home education move

ment, according to Toffler, is that the public schools, in 

their present form, are an anachronism, a creature of 

industrial society.2 The structure of school prepares 

children for life in a world of repetitive indoor toil, 

1 Alvin Toffler, Future Shock (New York: Random 
House, 1970), pp. 359-60. 

2 Ibid., pp. 345-355. 
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noise, machines, crowded living conditions, and collective 

discipline by the clock.3 

The future, Toffler believes, will require students 

to assume different patterns in their schooling 

(individualized instructions, short-term courses, studies 

in possible futures, and part-time work), so what is 

needed now is preparation for the future society. Toffler 

predicted that computers and video recording will 

encourage home instruction, and there will be a long over

due breakdown in the factory model school.1̂  

The ERIC reference system did not recognize the term 

"home schooling" until 1982, but has published a steady 

number of articles since that date. Whitehead predicted 

that the number of court cases involving home schoolers 

and alleged attendance law violations has not peaked yet.5 

Stokes and Splawn predicted that more fundamentalist 

parents will take their children out of public schools and 

place them in Christian Alternative Schools.̂  These 

schools may lead to home schooling. 

3 Ibid., p. 355. 

^ Ibid, pp. 360-361. 

5 John Whitehead and Endele Bird, Home Education and 
Constitutional Liberties (Westchester, Illinois: 
Crossway Publishers, 1984), p. 6. 

6 w« M. Stoker and Robert Splawn, A Study of 
Accelerated Christian Education Schools in Northwest 
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The American Civil Liberties Union, in the form of 

Policy No. 71A, made the following statement as an example 

of strong support for home schooling in America: 

We believe that, in the interest of parental 
right to choose an alternative to public education, 
[home instruction with safeguards, such as approval 
of curriculum or testing of the child] . . . should 
be extended to all jurisdictions because the state's 
interest in assuring minimum levels of education does 
not extend to control of the means by which that 
interest is realized.7 

Beshoner saw the development of home schooling as an 

old concept.8 Home schooling began in colonial America 

when children had to be educated in the home or not edu

cated at all. Vocational training was the apprenticeship 

system, which acted as an extension of the family's role, 

to provide training in a family atmosphere, over a speci

fied number of years. This concept has reappeared today 

in the form of home schooled children. It is a concept 

that has been revived in the form of a protest and contest 

against the public schools. With the revival of interest 

in home schools have come many legal questions regarding 

Texas (Canyon, Texas: West Texas State University, 
TSBUJ, p. 7. 

7 Patricia M. Lines, Home Instruction (Update), 
Education Commission of the States Issuegram, No. 49 
(August 1985): 1. 

8 E. Alice Law Beshoner, "Home Education in 
America: Parental Rights Reasserted," UMKC Law Review, 
49 (Winter 1981), 191. 




